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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
‘or an Officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 19387 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U.S.C. 1946 ed. 71 et seqg.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7U.S.C.1946 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 
Chapter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket-or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Sybject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issues of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


DISMISSAL—WITHDRAWAL OF PETITION 
(No. 4091) 


In re PRODUCERS CREAMERY COMPANY of Springfield. AMA 
Docket No. 28-1. Decided November 30, 1954. Mr. William W. 
Beckett of Columbia, Missouri, for petitioner. Mr. Joseph A. 
Walsh for Agricultural Marketing Services. Decision by Thomas 
J. Flavin, Judicial Officer. 


(No. 4092) 


In re EDWARD R. BYER et als. CEA Docket No. 62. Decided 
November 10, 1954. 


Suspension of Registration—Denial of Trading Priv- 

ileges—Violations of Act—Trading in Futures in Excess 

of Limits—Concealment of Transactions—Submitting 
False Reports—Consent Order 


Where a trader-respondent admitted that he traded in oats, wheat and corn 
futures in excess of limits established under the act and concealed such 
transactions by placing them in the accounts of others, and the 
other respondents, floor brokers, admitted that they aided in such con- 
cealment and submitted false reports, and upon respondents admission 
of jurisdictional facts, waiver of oral hearing and consent to the entry 
of an order, it is ordered, that, for certain specified periods, all respond- 
ents are refused trading privileges, and the registrations of the floor 
broker-respondents are suspended. 


Waiver of Hearing—Stipulation of Parties—Jurisdiction 
of Secretary—lIssuance of Order 


Where respondents admitted transactions in commodities for future delivery 
which were capable of being used for hedging or determining price basis 
or delivering the commodity, held, such facts are sufficient to subject 
respondents to the jurisdiction of the Secretary, and their waiver of 
hearing should be accepted, and the order to which respondents have 
consented should be issued. 


. Benj. M. Holstein for Commodity Exchange Authority. Mr. Mitchell 
Edelson, of Chicago, Illinois, and Messrs. Clark M. Clifford and William 
H. Dorsey, Jr., of Clifford and Miller, of Washington, D. C., for respond- 
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ent Edward R. Byer. Messrs. Johnston, Thompson, Raymond & Mayer, 
of Chicago, Illinois, for respondent Joel Starrels. James T. MeKerr and 
Company, Mr. James T. McKerr, and Mr. Charles J. McKerr, of Chi- 
cago, Illinois, respondents, pro se. Mr. Arnold F. Shaw, of Donohue & 
Kaufmann, of Washington, D. C., for respondent Gilbert D. Mathy. 
Mr. G. Osmond Hyde, Referee. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a quasi-judicial proceeding under the Commodity Ex- 
change Act (7 U.S.C., Chapter 1), instituted by a complaint and 
notice of hearing issued under section 6(b) of the act (7 U.S.C. 
9) on April 14, 1954, by the Secretary of Agriculture. The com- 
plaint charged that respondent Edward R. Byer traded in oats, 
wheat, and corn futures in quantities which exceeded the specu- 
lative trading limits established under the act, that he concealed 
such excess trading by placing the transactions or causing them 
to be placed in accounts carried in the names of other persons, 
and that all the respondents aided in such concealment and vari- 
ously, in furtherance thereof, submitted false reports to the 
Commodity Exchange Authority, falsified their books and rec- 
ords, failed to keep required records, and executed fictitious 
trades, in violation of sections 4, 4a, 4b, 4c, 4g and 4i of the 
Commodity Exchange Act (7 U.S.C. 6, 6a, 6b, 6c, 6g, 6i). Motions 
were filed on behalf of all the respondents to quash the com- 
plaint and dismiss the proceeding or, in the alternative, to 
require the complainant to make the complaint more specific or 
furnish a bill of particulars. At the same time, separate motions 
for severance were filed on behalf of all the respondents save 
Edward R. Byer. 


The motions to quash the complaint and dismiss the proceed- 
ing were certified to the Judicial Officer and denied by him in an 
order entered September 10, 1954 (13 A.D. 873). The motions 
to make the complaint more specific or for a bill of particulars 
and the motions for severance were denied by the referee on 
September 15, 1954. All the respondents filed exceptions and 
statements of objection to these rulings by the Judicial Officer 
and the referee. 


The respondents filed answers to the complaint on October 4, 
1954. Each of the answers denied the material allegations of the 
complaint, denied any wrongdoing, realleged and reincorporated 
the previous motions to quash the complaint and dismiss the 
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proceeding together with the reasons and arguments stated in 
support thereof, and contended that the proceeding was illegal, 
unwarranted, and unauthorized by law on grounds similar to or 
identical with those previously urged in support of the aforesaid 
motions, and for various other reasons. 

No hearing was held. On November 8, 1954, prior to the date 
finally set for hearing, each of the respondents (the McKerr 
respondents acting jointly) filed a document in which he with- 
drew the answer previously filed, admitted the facts contained 
herein under “Findings of Fact,’’ waived hearing, and consented 
to the entry of the order hereinafter set forth. 


FINDINGS OF FACT 


1. The Board of Trade of the City of Chicago, hereinafter 
called the Chicago Board of Trade, was at all times material 
herein a duly designated contract market under the Commodity 
Exchange Act. 


2. Respondent Edward R. Byer, an individual whose address 
is Box 269, Route 2, Garland, Texas, is a trader in commodity 
futures. At all times material herein, the said Edward R. Byer 
was a non-clearing member of the Chicago Board of Trade. Dur- 
ing the period from January 1952 to July 1953, both inclusive, 
the said Edward R. Byer held positions in and executed or caused 
the execution of transactions in commodities for future delivery 
on or subject to the rules of the Chicago Board of Trade. The 
said Edward R. Byer was not at any such time a registered 
futures commission merchant or registered floor broker under 
the Commodity Exchange Act, and all positions so held and 
transactions so executed were for his own account. 


3. Respondent Joel Starrels, an individual whose business 
address is Room 1480, Board of Trade Building, 141 West Jack- 
son Boulevard, Chicago 4, Illinois, is a trader in commodity 
futures. At all times material herein, the said Joel Starrels was 
a registered floor broker under the Commodity Exchange Act 
and a non-clearing member of the Chicago Board of Trade. Dur- 
ing November and December 1952, the said Joel Starrels exe- 
cuted or caused the execution of transactions in commodities for 
future delivery on or subject to the rules of the Chicago Board 
of Trade. 


4. Respondent James T. McKerr and Company is a partner- 
ship composed of respondents James T. McKerr and Charles J. 
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McKerr, and has offices at Room 1045, Board of Trade Building, 
141 West Jackson Boulevard, Chicago 4, Illinois. At all times 
material herein, the said partnership was a registered futures 
commission merchant under the Commodity Exchange Act and 
a clearing member of the Chicago Board of Trade, and at all 
such times respondents James T. McKerr and Charles J. McKerr 
were registered floor brokers under the Commodity Exchange 
Act and members of the Chicago Board of Trade. During the 
period from January 1952 to July 1953, both inclusive, the said 
James T. McKerr and Company, James T. McKerr, and Charles 
J. McKerr executed or caused the execution of transactions in 
commodities for future delivery on or subject to the rules of 
the Chicago Board of Trade. 


5. Respondent Gilbert D. Mathy, an individual whose business 
address is Room 1042, Board of Trade Building, 141 West Jack- 
son Boulevard, Chicago 4, Illinois, is a trader in commodity 
futures. At all times material herein, the said Gilbert D. Mathy 
was a registered floor broker under the Commodity Exchange 
Act and a non-clearing member of the Chicago Board of Trade. 
During August 1952, the said Gilbert D. Mathy executed or 


caused the execution of transactions in commodities for future 
delivery on or subject to the rules of the Chicago Board of Trade. 


6. The transactions in commodities for future delivery de- 
scribed in these Findings of Fact were capable of being used for 
(1) hedging a transaction in interstate commerce in the par- 
ticular commodity or in the products or by-products thereof, or 
(2) determining the price basis of a transaction in interstate 
commerce in the particular commodity, or (3) delivering the 
particular commodity when sold, shipped, or received in inter- 
state commerce. 


CONCLUSIONS 


Section 0.4(b) of the Rules of Practice under the Commodity 
Exchange Act (17 CFR 0.4(b)) provides as follows: 
(b) Consent order. At any time after the issuance of the 
complaint and prior to the hearing in any proceeding, the 
Secretary, in his discretion, may allow the respondent to 
consent to an order. In so consenting, the respondent must 
submit, for filing in the record, a stipulation or statement 
in which he admits at least those facts necessary to the 
Secretary’s jurisdiction and agrees that an order may be 
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entered against him. Upon a record composed of the com- 
plaint and the stipulation or agreement consenting to the 
order, the Secretary may enter the order consented to by 
the respondent, which shall have the same force and effect 
as an order made after oral hearings. 


The facts admitted by the respondents and set forth in the 
Findings of Fact are sufficient to subject them and each of them 
to the jurisdiction of the Secretary of Agriculture. The com- 
plainant has recommended that the waivers of hearing be 
accepted and that the orders to which the respondents have con- 
sented be issued. It is so concluded. 


ORDER 


Effective January 10, 1955, all contract markets shall refuse 
all trading privileges to Edward R. Byer for a period of ninety 
(90) days, such refusal to apply to all trading done and posi- 
tions held directly by the said Edward R. Byer, and also to all 
trading done and positions held indirectly through persons owned 
or controlled by him, or otherwise. 


Effective January 10, 1955, the registrations of James T. 
McKerr and Charles J. McKerr as floor brokers under the Com- 
modity Exchange Act are suspended for a period of ten (10) 
days. Effective on the same date and for the same period, all 
contract markets shall refuse to James T. McKerr and Charles 
J. McKerr all trading privileges, either for their own accounts 
or for the accounts of other persons, such refusal to apply to all 
trading done and positions held directly by the said James T. 
McKerr or Charles J. McKerr, and also to trading done and posi- 
tions held indirectly through persons owned or controlled by 
them or either of them, or otherwise. 


Effective January 10, 1955, all contract markets shall refuse 
to James T. McKerr and Company all trading privileges for its 
own or house account for a period of ten (10) days, such refusal 
to apply to all trading done and positions held directly by the 
said James T. McKerr and Company, and also to all trading 
done and positions held indirectly through persons owned or 
controlled by the said firm, or otherwise, Provided, that such 
refusal shall not be construed to prohibit the execution of bona 
fide orders received by James T. McKerr and Company in its 
capacity as a registered futures commission merchant under the 
Commodity Exchange Act. 
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Effective January 10, 1955, the registrations of Joel Starrels 
and Gilbert D. Mathy as floor brokers under the Commodity 
Exchange Act are suspended for a period of five (5) days. Effec- 
tive on the same date and for the same period, all contract mar- 
kets shall refuse to the said Joel Starrels and Gilbert D. Mathy 
all trading privileges, either for their own accounts or for the 
accounts of other persons, such refusal to apply to all trading 
done and positions held directly by the said Joel Starrels or 
Gilbert D. Mathy, and also to trading done and positions held 
indirectly through persons owned or controlled by the said Joe] 
Starrels or Gilbert D. Mathy, or otherwise. 


A copy of this decision and order shall be served upon the 
parties by registered mail or in person and upon each contract 
market. 


No. 4093) 


In re REXBURG LIVESTOCK AUCTION, INC. P&S Docket No. aoe: 
Decided November 16, 1954. 


Dismissal of Complaint upon Filing of Bond 


Where respondent failed to file a bond or its equivalent as a dealer in the 
business of selling livestock, in accordance with the act and regulations 
issued thereunder, but subsequent to the service of a copy of the com- 
plaint he furnished an appropriate bond, upon motion of the com- 
plainant to dismiss, the complaint herein is, accordingly dismissed. 

. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration (now Livestock Division, Agricultural Marketing Service). 
Rexburg Livestock Auction, Inc., of Rexburg, Idaho, respondent, pro 3e. 
Mr. G. Osmond Hyde, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seqg.), in which the 
respondent was charged with engaging in the business of selling 
livestock on a commission basis as a market agency without 
maintaining a reasonable bond or its equivalent in violation of 
section 312(a) of the act (7 U.S.C. 218(a)) and sections 201.27 
and 201.28 of the regulations issued thereunder (9 CFR 201.27, 
201.28). On October 18, 1954, the complainant, by its attorney, 
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filed a motion requesting that the proceeding be dismissed, with- 
out prejudice, because the respondent has filed a surety bond 
which meets the requirements of the act and the regulations 
issued thereunder. There being no objection to the motion, the 
request is granted and the proceeding is dismissed without 
prejudice. 


(No. 4094) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Docket 
No. 442. Decided November 26, 1954. 


Continuation of Rates and Charges 


Since the parties are agreed, the rates and charges provided for in the order 
of November 20, 1952, now in effect, are to be continued to and including 
December 8, 1956, and respondent is directed to continue filing reports 
under the order of June 24, 1942, 


Mr. John L. Currin for Livestock Division, Agricultura] Marketing Service. 
Cleveland Union Stock Yards Company, of Cleveland, Ohio, respondent, 
pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


The respondent is now operating under an order issued on 
November 18, 1953 (12 A.D. 1266), authorizing it to continue 
assessing to and including December 8, 1954, certain rates and 
charges petitioned for by respondent and authorized by an order 
issued on November 20, 1952 (11 A.D. 1079). On November 2, 
1954, respondent filed a petition requesting that the rates and 
charges now in effect be extended “for the period of two years 
from December 8th, 1954.” 

Prior to the issuance of the order of November 20, 1952, 
authorizing increases in rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to be heard in 
the matter, no interested person notified the Hearing Clerk of a 
desire to be heard. Inasmuch as the present petition does not 
involve an increase of rates and charges lawfully prescribed by 
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the Secretary or any rates and charges for services not hereto- 
for covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, filed 
an answer recommending that the petition be granted and that 
respondent be directed to continue filing the reports which it has 
been filing under the order of June 24, 1942 (1 A.D. 4388). 

Since the parties are agreed, the petition is granted and the 
respondent is authorized to continue assessing the rates and 
charges now in effect to and including December 8, 1956. Re- 
spondent shall continue to file the reports which it has been 
filing under the order of June 24, 1942 (1 A.D. 438). 

The respondent which must prepare for and be ready to com- 
ply with this order on its effective date desires to have it become 
effective on December 9, 1954. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on December 9, 1954, and 
remain in effect to and including December 8, 1956. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 4095) 


In re DENVER UNION STOCK YARD COMPANY. P&S Docket No. 
450. Decided November 26, 1954. 


Modification of Rates and Charges 


Upon petition by respondent, notice to the public and answer by the Live- 
stock Division, respondent is authorized to put in effect a new schedule 
of rates and charges, embodying certain modifications and, for good 
cause shown, this order shall become effective in less than thirty days. 


Mr. John L. Currin for Livestock Division, Agricultural Marketing Service. 
Mr. Ashley Sellers of Sellers & Conner of Washington, D. C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The rates and 
charges which respondent is now assessing for stockyard serv- 
ices and facilities at the Union Stock Yards, Denver, Colorado, 
are those prescribed by an order issued on August 17, 1951 (10 
A.D. 1033), as temporarily modified by orders issued on Decem- 
ber 26, 1951 (10 A.D. 1502), October 16, 1952 (11 A.D. 851), 
and November 4, 1953 (12 A.D. 1264). The temporary modifica- 
tions are currently due to expire on December 31, 1955. 


On October 29, 1954, respondent, by its attorney, filed a peti- 
tion requesting authority to make certain additional modifica- 
tions in its schedule of rates and charges to remain in effect to 
and including December 31, 1955. Notice of the petition and its 
contents was published in the Federal Register on November 6, 
1954 (19 F.R. 7242), and, although interested persons were 
afforded an opportunity to indicate a desire to be heard, no inter- 
ested person has notified the Hearing Clerk of a desire to be 
heard. 


The Livestock Division, Agricultural Marketing Service, by its 


attorney, filed an answer recommending that the petition be 
granted. 


Since the parties are agreed, the respondent is authorized to 
modify its current schedule of rates and charges as requested in 
the petition filed on October 29, 1954, and to continue assessing 
such schedule as so modified during the life of this order. 


The respondent who must prepare for and be ready to comply 
with this order on its effective date desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective 
in less than five days after their date. Undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 

This order shall become effective on the 6th day following its 
date of signature and remain in effect to and including December 
31, 1955. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 4096) 


In re FRED LEINER, d/b/a LEINER LIVE STOCK COMMISSION COM- 
PANY. P&S Docket No. 2102. Decided November 29, 1954. 


Suspension of Registration Held in Abeyance—Cease and 
Desist—Violations of Act—Failure to Pay Net Proceeds 
to Consignors—False Records—Altered Sales Tickets— 
Unauthorized Use of Shippers Proceeds—Consent Order 


Where respondent sold livestock consigned to him for sale on a commission 
basis but failed to account for or remit to the consignors the net proceeds 
thereof and falsely showed in his records that payment had been made; 
falsely indicated on his records payment of hauling and drayage charges; 
altered sales tickets to show a lower sales price and kept the difference 
and; used shippers proceeds for his own use leaving a shortage in his 
custodial account, it is ordered that respondent shall cease and desist 
from engaging in such unfair, unjustly discriminatory and deceptive 
practices and that respondent’s registration under the act be suspended 
for a period of thirty days, such suspension to be held in abeyance and 
not to become effective unless the respondent shall be found, after oppor- 
tunity for a hearing, to have violated the act or regulations within two 
years from the effective date of this order. 


. Joseph E. Quin for Livestock Division, Agricultural Marketing Service. 
Mr. Harold G. Baker of Baker, Kagy & Wagner, of East St. Louis, 
Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended ‘(7 U.S.C. 181 et seq.), hereinafter 
sometimes referred to as the act. The Order of Inquiry and Notice 
of Hearing filed by the Acting Director, Livestock Division, Agri- 
cultural Marketing Service, on May 3, 1954, charged respondent 
with wilfully violating various provisions of the act and the 
regulations promulgated thereunder by the Secretary of Agricul- 
ture, including section 10 of the Federal Trade Commission Act, 
which section is incorporated in and made a part of the Packers 
and Stockyards Act by virtue of the provisions of section 402 of 
the latter act. Respondent, on June 4, 1954, filed an answer ad- 
mitting the jurisdictional allegations in the Order of Inquiry and 
Notice of Hearing, and admitting most of the other allegations 
contained therein but denying that respondent had wilfully vio- 
lated the act or regulations thereunder. On September 29, 1954, 
respondent filed an amended answer, admitting the allegations 
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of the Order of Inquiry and Notice of Hearing, waiving the right 
to an oral hearing and consenting to the issuance of an appro- 
priate order, with findings of facts, “requiring respondent to 
cease and desist from the practices complained of in the said 
Order of Inquiry and Notice of Hearing and suspending respon- 
dent’s registration for a period not to exceed thirty (30) days, 
such suspension to be held in abeyance for a period of two years 
unless respondent again violates the Act.” The Livestock Divi- 
sion, by its attorney, has recommended that an order be issued, 
requiring respondent to so cease and desist and suspending his reg- 
istration for a period of thirty (30) days, such suspension to be 
held in abeyance and not to become effective unless the respon- 
dent shall be found, after opportunity for a hearing, to have 
again violated the act or the regulations issued thereunder 
within two years from the effective date of the order. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stock Yards, 
Illinois, hereinafter referred to as the stockyard, was at all times 
mentioned herein and is now a posted stockyard subject to the 
provisions of the act. 


2. Respondent is registered with the Secretary of Agriculture 
under the act and regulations as a market agency to buy and sell 
livestock on a commission basis at the stockyard, and at the 
times of the transactions of respondent hereinafter referred to 
was so registered. 


3. Respondent, on March 3, 1953, withdrew from his cus- 
todial account for shippers’ proceeds the amount of $4,410.31 for 
the purchase of livestock for his own account. On March 6 and 
10, 1953, after having sold the livestock purchased with such 
funds, respondent deposited in said account the amount of 
$4,158.32 in proceeds arising from such sale, leaving a shortage 
of $251.99. 


4. Respondent, on seven specified occasions during the year 
1958, withdrew funds from his custodial account for shippers’ 
proceeds either for his own use or for that of his bookkeeper, 
Lillian Williams. ) 

5. Respondent, on October 30, 1953, had a shortage of 


$3,825.15 in his custodial account for shippers’ proceeds. As of 
that date respondent had liabilities in the form of outstanding 
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checks against said account amounting to $36,501.92 and accounts 
payable amounting to $234.94 or total liabilities of $36,736.86, 
and had to offset such liabilities a bank balance of $29,572.03 and 
current proceeds receivable of $3,339.68, totaling $32,911.71. 


6. Respondent, at the stockyard, on January 6, 1953, sold 
livestock consigned to him for sale on a commission basis, showed 
on the account of sale issued to the consignor, a copy of which 
respondent made a part of his accounts, records and memoranda, 
a deduction from the sales proceeds for drayage charges and 
showed in his records that a check drawn on his custodial account 
for shippers’ proceeds for the amount of such deduction was 
issued to the person ostensibly entitled to payment of such 
charges, and subsequently showed on such records that such 
check was paid on March 28, 1953, whereas in truth and in fact 
no such check was issued or paid and on March 20, 1953, respon- 
dent drew a check on such account payable to himself for the 
amount of such charges which he deposited in his general bank 
account. 


7. Respondent, at the stockyard, on June 16, 1953, sold live- 
stock consigned to him for sale on a commission basis and failed 


to account for or remit to the consignor the net proceeds of sale. 
In connection with such transaction, respondent showed in his 
records that he had accounted for and remitted to the consignor 
the sales proceeds, whereas in truth and in fact no such account- 
ing or payment was made by respondent. 


8. Respondent, at the stockyard, on June 24, 1953, sold live- 
stock, consigned to him for sale on a commission basis, at a price 
of $11.00 per hundred pounds, altered the scale ticket issued in 
connection with such sale so as to show a price of $10.50 per 
hundred pounds, issued an account of sale to the consignor show- 
ing such lower price, and remitted sales proceds to the consignor 
upon the basis of the lower price, retaining a part of the sales 
proceeds for his own account. In connection with such transac- 
tion respondent made copies of such scale ticket and account of 
sale a part of his accounts, records, and memoranda. 


9. Respondent, at the stockyard, on July 21, 1953, sold live- 
stock consigned to him for sale on a commission basis and failed 
to account for or remit to the consignors a portion of the net 
sales proceeds. Respondent, on July 24, 1953, in connection with 
such transaction made a part of his accounts, records, and memo- 
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randa a corrected account of sale calling for payment to the con- 
signors of said portion of the sales proceeds and noted on the 
corrected account of sale that said portion was so paid, whereas in 
truth and in fact respondent failed to account for or remit to the 
consignors said portion of the sales proceeds and on July 29, 
1953, deposited said portion in his general bank account. 


10. Respondent, at the stockyard, on three occasions on or 
about August 28, 1953, October 15, 1953, and October 27, 1953, 
sold livestock consigned to him for sale on a commission basis, 
deducted from the sales proceeds amounts to pay hauling charges 
on injured livestock from such consignments, and showed in his 
records that the amounts of such deductions were paid to the 
hauler, whereas in truth and in fact no such payments were made 
by respondent and the amounts of such deductions were retained 
by respondent or checks for such amounts made payable to 
“Cash” were drawn by respondent on his custodial account for 
shippers’ proceeds and were endorsed by respondent’s book- 
keeper, Lillian Williams. 


11. Respondent, at the stockyard, on three occasions on or 
about August 26, 1953, August 27, 1953, and September 29, 
1953, sold livestock consigned to him for sale on a commission 
basis, altered the scale tickets issued in connection with such 
sales so as to show prices lower than the actual sales prices, 
issued accounts of sale to the consignors showing such lower 
prices, remitted sales proceeds to the consignors upon the basis 
of the lower prices, and either retained the balance of the sales 
proceeds for his own account or paid such balance to respondent’s 
bookkeeper, Lillian Williams. Respondent made copies of such 
scale tickets and accounts of sale a part of his accounts, records, 
and memoranda. Subsequently, respondent made a part of his 
accounts, records, and memoranda corrected accounts of sale call- 
ing for payment of the balance of the sales proceeds to the con- 
signors and noted on respondent’s draft register that such bal- 
ances were so paid, whereas in truth and in fact respondent 
failed to account for or remit to the consignors such balances. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, re- 
spondent wilfully violated sections 304, 307, 312(a) and 401 of 
the act; sections 201.39, 201.40, 201.41, 201.42, 201.43 and 201.46 
of the regulations under the act; and section 10 of an act entitled 
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“An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” which section is 
incorporated in and made a part of the Packers and Stockyards 
Act, 1921, by section 402 of the latter act. 

Inasmuch as the respondent has agreed to a consent disposi- 
tion of this proceeding and complainant has recommended that 
an order in the form described in the Preliminary Statement be 
issued, such an order should be issued. 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set out in the 
Findings of Fact. 

Respondent’s registration under the act is suspended for a 
period of thirty (30) days, such suspension to be held in abey- 
ance and not to become effective unless the respondent shall be 
found, after opportunity for a hearing, to have again violated 
the act or the regulations issued thereunder within two years 
from the effective date of this order. 

This order shall become effective upon the sixth day after its 
service and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4097) 


In re RoY HYATT AND A. E. WARD PARTNERS, d/b/a HYATT AND 
WARD LIVESTOCK COMMISSION COMPANY. P&S Docket No. 2033. 
Decided November 29, 1954. 


Suspension of Registration Held in Abeyance—Cease and 

Desist—Violations of Act—Selling Livestock to and for 

Employees and Partner—Submitting Accounts Showing 

False Names—Selling to and for Persons Not Registered 

or Bonded—Failing to Keep Proper Books and Records— 
Consent Order 


For violating the act by using funds, realized on livestock consigned to 
respondents for sale on a commission basis, for their own purposes and 
other purposes than payment of marketing charges and remittance to 
shippers; by selling livestock to an employee for speculative purposes, 
such employee being neither registered as a dealer or bonded; by making 
sales of livestock for an employee who was not registered as a dealer 
or bonded and by making false records in connection with the trans- 
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actions; by selling livestock consigned to respondents for sale on a 
commission basis to one of the respondents for his private account; by 
accounting to the owners and consignors by submitting accounts of sales 
showing false names; by knowingly accepting livestock from one of the 
respondents under a false name and selling said livestock and making 
false records in connection therewith; by selling livestock for a partner- 
ship which was not registered and bonded; by failing to keep accounts 
and records that fully and correctly disclosed all transactions and; by 
making said sales of livestock in competition with other livestock con- 
signed to them for sale, respondents are ordered: 


(1) To cease and desist from engaging in such unfair, unjustly 
discriminatory and deceptive practices; 

(2) To deposit gross proceeds received from the sale of livestock 
handled on a commission basis and other funds received as agent in 
a “Shippers’ Proceeds Account”; 

(3) To keep proper books and records and; 


(4) Respondents’ registration under the act is suspended for a period 
of not to exceed thirty days, such suspension to be held in abeyance 
and not to become effective unless respondents’ shall be found, after an 
opportunity for hearing, to have again violated the act or the regula- 
tions within two years from October 15, 1953. 


. Lowell E. Miller for Livestock Branch, Production and Marketing Ad- 
ministration (now Livestock Division, Agricultural Marketing Service). 
Mr. Harold LeVander of Kelly, LeVander & Gillen, of South St. Paul, 
Minnesota, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the “act,” initiated by an order of inquiry and 
notice of hearing filed on October 14, 1952, by the Director of the 
Livestock Branch, Production and Marketing Administration 
(now Director of the Livestock Division, Agricultural Marketing 
Service). Respondents are charged with violating certain provi- 
sions of the act and the regulations issued thereunder (9 CFR 
1949 ed. 201.1 et seq.). Respondents filed an answer on December 
16, 1952, in which they explained certain of the violations com- 
plained of and denied that they had wilfully violated the act or 
the regulations. On April 21, 1953, respondents filed an amended 
answer admitting the allegations set forth in the order of inquiry 
and consenting to the disposal of the case upon a consent order 
basis. On May 21, 1953, a consent order was entered. 
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On June 1, 1953, respondents filed a petition requesting recon- 
sideration of the order entered on May 21, 1953. The petition 
was denied. On July 18, 1953, respondents filed another petition 
for reconsideration, stating that it was intended by respondents 
that a letter submitted with respondents’ amended answer be 
considered a part of the amended answer, and that it was not 
intended by respondents to consent to the order which was 
entered on May 21, 1953. In view of the alleged misunderstand- 
ing concerning the type of order which was consented to by 
respondents, an order was entered on August 27, 1953, vacating 
the order of May 21, 1958, and allowing respondents to file a 
new amended answer. 


On November 10, 1954, respondents filed an amended answer 
in which they admitted the allegations set forth in the order of 
inquiry and notice of hearing and consented to the issuance, 
without oral hearing, of an appropriate order (1) requiring 
them to cease and desist from the practices complained of, (2) 
requiring them to keep proper books and records, and (3) sus- 
pending their registration under the act for a period of not to 
exceed thirty days, such suspension to be held in abeyance and 
not to become effective unless respondents shall be found, after 


opportunity for hearing, to have again violated the act or the 
regulations within two years from October 15, 1953. Complain- 
ant has recommended that the order consented to by respondents 
be entered. 


FINDINGS OF FACT 


1. The Tulsa Stockyards, Tulsa, Oklahoma, hereinafter re- 
ferred to as the “stockyard,” was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. Respondents are registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock on a commis- 
sion basis and render clearing services and as a dealer to buy 
and sell livestock for their own account, at the stockyard, and at 
all times mentioned herein respondents were so registered. 


3. Respondents, at the stockyard, during the year 1951 used 
funds received as proceeds from the sale of livestock consigned 
to them for sale on a commission basis for purposes of their 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers, thereby 
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endangering the faithful and prompt accounting therefore and 
payment of the portions thereof due the owners or consignors of 
livestock. 


4. Respondents, at the stockyard, on the 40 dates listed in 
paragraph IV (a) of the order of the inquiry and at divers 
other times during the period from June 1 through December 31, 
1951, sold, in competition with livestock consigned to respondents 
for sale on a commission basis, for N. L. Buster, an employee of 
respondents who was not registered with the Secretary of Agri- 
culture as a dealer and was not bonded to engage in dealer oper- 
ations, livestock purchased by said employee N. L. Buster from 
various sources for speculative purposes. 


5. Respondents, at the stockyard, on the 26 dates listed in 
paragraph IV (b) of the order of inquiry and at divers other 
times during the period from February 1 through December 31, 
1951, sold, in competition with livestock consigned to respondents 
for sale on a commission basis, for Jack Pattillo, an employee of 
respondents who was not registered with the Secretary of Agri- 
culture as a dealer and was not bonded to engage in dealer oper- 
ations, livestock purchased by said employee Jack Pattillo from 
various sources for speculative purposes. 


6. Respondents, at the stockyard, in 12 of the sales transac- 
tions listed in paragraph IV (b) of the order of inquiry, sold the 
said livestock for employee Jack Pattillo under false, fictitious, 
assumed or otherwise incorrect names or initial-numeral designa- 
tions and made copies of the bills, invoices and accounts of sale 
issued in connection with such sales transactions a part of their 
sales memoranda, accounts and records. 


7. Respondents, at the stockyard, on the seven occasions 
listed in paragraph V (a) of the order of inquiry and at divers 
other times during the months of November and December, 1951, 
sold livestock consigned to them for sale on a commission basis 
to respondent Roy Hyatt for his private account; in accounting 
to the owners or consignors of such livestock, respondents sub- 
mitted accounts of sale showing the false and incorrect name of 
“Baker” as the purchaser of the livestock instead of that of re- 
spondent Roy Hyatt; and made such false and incorrect accounts 
of sale a part of their accounts and records. 


8. Respondents, at the stockyard, on the four occasions listed 
in paragraph V (b) of the order of inquiry and at divers other 
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times during the months of June, August and September, 1951, 
sold livestock consigned to them for sale on a commission basis 
to N. L. Buster, an employee of respondents. 


9. Respondents, in connection with the sales transactions of 
August 27 and September 3, 1951, listed in paragraph V ‘(b) of 
the order of inquiry, in accounting to the owners or consignors 
of said livestock submitted accounts of sale showing the false 
and incorrect name of “Rogers” as the purchaser instead of the 
name of N. L. Buster and made copies of such false and incorrect 
accounts of sale a part of their accounts and records. 


10. Respondents, at the stockyard, on the nine dates listed in 
paragraph VI (a) of the order of inquiry and at divers other 
times during the period from August 1 through December 31, 
1951, knowingly received and accepted livestock, individually 
owned by respondent Roy Hyatt and consigned by him to the 
Hyatt and Ward Livestock Commission Company, under as- 
sumed, false, fictitious or otherwise incorrect names; sold said 
livestock in competition with other consigned livestock; issued 
accounts of sale showing said assumed, false, fictitious or other- 
wise incorrect names as the seller of the livestock; and made 
copies of such false and incorrect accounts of sale a part of 
respondents’ accounts and records. 


11. Respondents, at the stockyard, on or about September 26, 
1951, received and accepted 31 cattle, individually owned by 
respondent Roy Hyatt and consigned by him to the Hyatt and 
Ward Livestock Commission Company, under the assumed, false, 
fictitious or otherwise incorrect name of “Carl Hale”; “sold” 
said livestock to one of their trading accounts entitled “H & W 
#20”; issued an account of sale showing said assumed, false, 
fictitious or otherwise incorrect name of “Carl Hale” as the seller 
of the livestock; and made a copy of such false and incorrect 
account of sale a part of their accounts and records. On or about 
September 27, 1951, respondents, in filling an order on a com- 
mission basis for Lee Pollack, used the said 31 cattle to fill a part 
of said purchase-order; and, in accounting to said Lee Pollack, 
respondents failed to give him a full, true and correct account 
of the order-purchase by failing to disclose to him that 31 of 
the cattle used to fill his order were owned by them. 

12. Respondents, at the stockyard, on or about October 2, 
1951, received an accepted 21 cattle, individually owned by re- 
spondent Roy Hyatt and consigned by him to the Hyatt and 
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Ward Livestock Commission Company, under the assumed, false, 
fictitious or otherwise incorrect name of “Will James”; “sold” 
said livestock to one of their trading accounts entitled “H & W 
+75—Duke”; issued an account of sale showing said assumed, 
false, fictitious or otherwise incorrect name of “Will James” as 
the seller of the livestock; and made a copy of such false and 
incorrect account of sale a part of their accounts and records. On 
or about October 4, 1951, respondents, in filling an order for the 
purchase of 48 cattle on a commission basis for Duke Bros., used 
the said 21 cattle to fill a part of said purchase-order; and, in 
accounting to said Duke Bros., failed to give a full, true and cor- 
rect account of the order-purchase by failing to disclose to them 
that 21 of the cattle used to fill their order were owned by 
respondents. 


13. Respondents, at the stockyard, on the twelve dates listed 
in paragraph VII of the order of inquiry and at divers other 
times during the period from August 1 through November 30, 
1951, sold hogs owned by a trading partnership composed of 
respondent A. E. Ward and Bill Teague, which was not regis- 
tered with the Secretary of Agriculture and was not bonded to 
engage in dealer operations, in competition with livestock con- 
signed to respondents for sale on a commission basis. 


14. Respondents, at the stockyard, in connection with the thir- 
teen sales transactions listed in paragraph VIII of the order of 
inquiry and at divers other times during the months of Novem- 
ber and December 1951, in accounting to owners and consignors 
for the sale of livestock consigned to respondents for sale on a 
commission basis, submitted accounts of sale showing false, fic- 
titious, or otherwise incorrect names or initial-numeral designa- 
tions as the purchasers of their livestock instead of the true and 
correct names of such purchasers. 


15. Respondents, during the year 1951, failed to keep accounts 
and records that fully and correctly disclosed all transactions 
involved in their business in that: 

(a) Respondents periodically entered “travel and entertain- 
ment” items in their accounts and records in lump sum amounts 
as withdrawals by respondents and Mrs. Helen Pears, respon- 
dents’ bookkeeper, without a breakdown to show the actual ex- 
penditures of such lump sum withdrawals. 

(b) Respondents offset purchases and sales of livestock by 
Jack Pattillo, an employee of respondents, and others, by merely 
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checking off credit against debit entries in their Journal and fail- 
ing to record the purchase and sales transactions in their Ledger. 


16. Respondents, on April 25, 1951, pursuant to section 202.5 
of the Rules of Practice Governing Proceedings Under the Act 
(9 CFR 202.5), entered into a stipulation with the Secretary of 
Agriculture in which they admitted violating the act and the 
regulations during the years 1950 and 1951 by (1) causing the 
stockyard to enter incorrect names as the consignors of livestock 
in its “drive-in records” and to issue false and incorrect scale 
tickets, (2) issuing false and incorrect accounts of sale, and (3) 
issuing false and incorrect accounts of purchase. Said respon- 
dents further stipulated that they would cease and desist from 
continuing such violations and agreed that if, in the future, they 
engaged in any practice prohibited by the act, such stipulation 
would be admissible as evidence of the facts and practices set 
forth therein in any subsequent proceedings of the Secretary of 
Agriculture against them under the act. 


17. Respondents, at the stockyard, on or about March 4, 
1951, received and accepted 21 hogs individually owned by re- 
spondent A. E. Ward and consigned by him to the Hyatt and 


Ward Livestock Commission Company under the false, fictitious 
or otherwise incorrect name of “Merchants,” and caused the 
stockyard at the time of the receipt of such consignment to enter 
said name of “Merchants” as the owner of the hogs in its drive- 
in records. On or about March 5 and 6, 1951, respondents sold 
the 21 hogs for the private account of respondent A. E. Ward 
under the assumed, false, fictitious or otherwise incorrect name 
of “A. E. Smith”; caused the stockyard in connection with such 
sale to issue scale tickets falsely and incorrectly showing “Smith” 
as the owner of the hogs; and, issued two accounts of sale falsely 
showing (1) the sale of the hogs in drafts of 15 and 6 hogs, respec- 
tively, for the account of “A. E. Smith” instead of for the 
account of respondent A. E. Ward, and (2) deductions from pro- 
ceeds of the sale for “feed furnished” without showing the quan- 
tity of feed for which the deductions were made. 


18. Respondents, at the stockyard, on or about March 18, 
1951, received and accepted 43 hogs individually owned by re- 
spondent A. E. Ward and consigned by him to the Hyatt and 
Ward Livestock Commission Company under the false, fictitious 
or otherwise incorrect name of “Merchants,” and caused the 
stockyard, at the time of the receipt of said hogs, to enter said 
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name of “Merchants” as the owner of the 43 hogs in its drive-in 
records. On or about March 19 and March 20, 1951, respondents 
“sold” 35 of said 43 hogs for the private account of respondent 
A. E. Ward under the assumed, false, fictitious or otherwise in- 
correct name of “A. E. Smith” to one of respondents’ trading 
accounts; caused the stockyard in connection with such “sale” to 
issue scale tickets falsely and incorrectly showing “Smith” as 
the owner of the hogs; and, issued two accounts of sale falsely 
showing (1) the sale of said 35 hogs, in drafts of 25 and 10 
hogs, respectively, for the account of “A. E. Smith’ instead of 
for the account of respondent A. E. Ward, (2) deductions from 
the proceeds of the sale for feed furnished without showing the 
quantity of feed for which the deductions were made. Respon- 
dents, on or about March 20, 1951, used 29 of the 35 hogs to fill 
orders for the purchase of hogs on a commission basis for the 
Banfield Frozen Foods, Tulsa, Oklahoma, and Timmerman, Daw- 
son, Oklahoma, without disclosing to such principals in the 
accounts of purchase submitted to them that the 29 hogs were 
owned by respondents. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
18, it is concluded that respondents have wilfully violated sec- 
tions 304, 307, 312(a), and 401 of the act (7 U.S.C. 205, 208, 
213(a), and 221), section 10 of an act entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes” (15 U.S.C. 50), which section is incorpo- 
rated in and made a part of the act by section 402 of the act (7 
U.S.C. 222), and sections 201.40, 201.41, 201.43, 201.44, and 
201.60 of the regulations (9 CFR 1949 ed. 201.40, 201.41, 201.43, 
201.44, and 201.60). 

Inasmuch as respondents have agreed to a consent disposition 
of this case and complainant has recommended that the order 
consented to by respondents be issued, the order will be entered. 


ORDER 


Respondents shall cease and desist from engaging in the un- 
fair, unjustly discriminatory, and deceptive practices described 
in the Findings of Fact. 

Respondents shall deposit the gross proceeds received from the 
sale of livestock handled on a commission basis and any other 
funds that come into their possession as agent in a separate 
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bank account designated “Shippers’ Proceeds Account,” or by a 
similar identifying designation. Such account shall be drawn 
upon only for the payment of net proceeds to the person or per- 
sons entitled thereto, for the sum due respondents as compensa- 
tion for their services, and for payment of lawful marketing 
charges. For the proper maintenance of such account the respon- 
dents shall keep such account in a manner which will clearly 
reflect the handling of shippers’ proceeds. 

Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
their business. 

Respondents’ registration under the act is suspended for a 
period of thirty days, such suspension to be held in abeyance and 
not to become effective unless respondents shall be found, after 
opportunity for hearing, to have again violated the act or the 
regulations within two years from October 15, 1953. 

This order shall become effective upon the sixth day after 
service and copies hereof shall be served upon the parties by 
registered mail or in person. 


(No. 4098) 


KINGMAN & HEARTY, INC. v. F. D. MCGEE WHOLESALE FRUIT & 
PropucE. PACA Docket No. 6343. Decided November 1, 1954. 


Failure to Pay Purchase Price of Peaches—Default 

Where complainant sold and delivered peaches to respondent, and due to a 
complaint from respondent an adjusted purchase price was agreed upon, 
but respondent failed to make payment, held, respondent’s failure to file 
an answer constitutes an admission of the alleged facts as provided 
in the rules of practice, and respondent’s failure to pay the adjusted 
purchase price is in violation of section 2 of the act for which com- 
plainant should be awarded reparation. 


Kingman & Hearty, Inc., of Boston, Massachusetts, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on March 22, 1954. A formal com- 
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plaint was filed on July 22, 1954. Complainant seeks an award of 
reparation in the amount of the alleged purchase price of 25 
bushels of peaches sold and delivered to respondent in August 
1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on September 15, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on September 16, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Kingman & Hearty, Inc., is a corporation 
whose post office address is 209 Boston Market Terminal] Bldg., 
Boston 10, Massachusetts. 


2. Respondent is an individual, Frank DeMaria McGee, doing 
business as F. D. McGee Wholesale Fruit & Produce, whose post 
office address is 182 Pleasant Street, Berlin, New Hampshire. At 
the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about August 13, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
25 bushels of peaches, at $4 per bushel, f.o.b. Boston, Massa- 
chusetts. 


4. Peaches meeting the specifications of the foregoing con- 
tract were shipped by truck from Boston, Massachusetts, in 
interstate commerce, to respondent at Berlin, New Hampshire. 
Upon arrival at destination, respondent accepted the peaches, but 
complained to complainant about the condition. 


5. The original purchase price of the 25 bushels of peaches 
was $100, but through an agreement with respondent’s agent the 
purchase price was reduced to $75, no part of which has been 
paid by respondent to complainant. 


6. Informal complaint was filed on March 22, 1954, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c) ). 


Respondent’s failure to pay promptly to complainant the 
adjusted purchase price of the 25 bushels of peaches is in viola- 
tion of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $75, with interest, and the facts 
should be published. 












ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $75, with interest 
thereon at the rate of 5 percent per annum from September 1, 
1953, until paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 









(No. 4099) 


ROBERT SHAVER & SON PRODUCE v. CENTRAL PRODUCE COMPANY. 
PACA Docket No. 6345. Decided November 1, 1954. 







Failure to Pay Purchase Price of Mixed Vegetables— 
Default 


Headnotes in 13 A.D. 1072, applicable here. 


Robert Shaver -& Son, of Springdale, Arkansas, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 












PRELIMINARY STATEMENT 





This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ seq.). 
Informal complaint was filed on January 20, 1954. A formal 
complaint was filed on July 20, 1954. Complainant seeks an award 
of reparation in the amount of the adjusted purchase price of one 
lot of mixed vegetables sold and delivered to respondent in Sep- 
tember 1953. 
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A copy of the report of investigation made by the Department 
was served upon complainant on September 20, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Robert S. Shaver 
and Sherrels Shaver, doing business as Robert Shaver & Son 
Produce, whose post office address is 326 South Water Street, 
Springdale, Arkansas. 

2. Respondent is a partnership composed of Estol Gene Hall 


and Clayton T. Sherry, doing business as Central Produce Com- 
pany, whose post office address is 5402 East Funston Street, 


Wichita, Kansas. At the time of the transaction involved herein, 
respondent was not licensed under the Act, but was subject to 
license and upon payment of the annual fee and accrued arrearage 
was issued a license on October 30, 1953. 


3. In the course of interstate commerce and by oral contract, 
complainant on September 10, 1953, sold to respondent the follow- 
ing truckload of vegetables at the prices indicated, f.o.b. Wichita, 
Kansas: 

119 Bu. green beans at $2.40 $285.60 
25 60-lb. Bx. tomatoes at 2.88 72.00 
27 Bask. Black Eyed peas at 1.75 47.25 
20 Bus. green peppers at 2.25 45.00 


———— 


$449.85 


4. The vegetables referred to in Finding of Fact No. 3 were 
shipped by truck from Springdale, Arkansas, in interstate com- 
merce, to respondent at Wichita, Kansas. Upon arrival at destina- 
tion, respondent accepted the vegetables in compliance with said 
contract of sale. 


5. The original contract price of the truckload of vegetables 
was $449.85, but complainant subsequently allowed a credit of 
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$29.85 on the beans. The adjusted purchase price of the vege- 
tables, therefore, is $420.00, no part of which has been paid by 
respondent to complainant. 


6. Informal complaint was filed on January 20, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8 (c)). 

Respondent’s failure to pay promptly to complainant the ad- 
justed purchase price of the truckload of vegetables is in violation 
of Section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $420.00, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $420.00, with 
interest thereon at the rate of 5 percent per annum from October 
1, 1958, until paid. 


The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4100) 


THOMAS J. HOLT COMPANY v. M. R. DAVIS AND BRos. PACA 
Docket No. 6000. Decided November 1, 1954. 


Evidence—Failure to Prove Breach of Warranty—Failure 

to Sustain Burden of Proof as to Amount of Damages— 

Official Notice—Market Value of Produce—Dismissal of 
Counterclaim 


Where complainant sold Stockton onions to respondent but delivered another 
type onion to respondent, and respondent failed to pay the purchase 
price claiming damages for breach of warranty, but where respondent’s 
evidence was insufficient to show damages, and available Departmental 
market news reports indicate onions delivered to be of the same value 
as those specified, held, respondent has failed to sustain its burden of 
proof, and as a result its counterclaim is dismissed, and respondent is 
liable to complainant for the purchase price, and reparation therefore 
is awarded to complainant. 
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Acceptance No Defense for Breach of Warranty—Damages 


The measure of damages for breach of warranty is the difference between 
the value of the produce actually delivered, at the time of delivery, to 
the buyer, and the value the produce would have had at the time if it 
had met contract specifications. The acceptance of goods by buyer does 
not discharge seller from liability in damages for breach of warranty 
in contract of sale, provided notice is given the seller of the breach 
complained of within a reasonable time. 


Special Damages Based on Loss of Profit 


In order to recover special damages based upon the loss of profit of a resale, 
it must be shown that such damages were within the contemplation of 
the parties and requires proof that the seller knew of the terms of the 
contract of resale. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. Alex- 
ander Golbus, of Golbus & Golbus, of Chicago, Illinois, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed with the Department on September 
18, 1953, wherein it is alleged that complainant sold respondent 
two carloads of U. S. No. 1 medium size California yellow onions 
for a total purchase price of $1,410.00, that the onions contracted 
for were delivered to and accepted by respondent but that re- 
spondent has failed and refused to pay the contract price. 


A copy of the complaint was served on respondent by registered 
mail on October 5, 1953, together with a copy of the report of 
investigation prepared by the Department. Complainant also was 
served with a copy of the report of investigation on October 5, 
1953. Respondent filed an answer and counterclaim with the 
Department on October 27, 1953. 


It is respondent’s contention that the agreement between the 
parties called for two carloads of yellow onions from the Stockton 
district of California, that the onions delivered by complainant 
did not comply with this description and that respondent was 
damaged to the extent of $403.75 by reason of complainant’s 
failure to deliver the onions contracted for. 
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Oral hearing was held at Chicago, Illinois, on May 17, 1954. 
The deposition of Thomas J. Holt was received in evidence on 
complainant’s behalf. Respondent was represented at the hearing 
by counsel and introduced the testimony of J. S. Davis, Abe 
Horwitz and Sid Davis. Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Thomas J. Holt 
and Israel Sussman, doing business as Thomas J. Holt Company, 
whose address is 208 Walnut Street, Philadelphia, Pennsylvania. 
At the time of the transaction involved herein, complainant was 
licensed under the act. 


2. Respondent is a partnership composed of M. R. Davis, 
Sidney Davis and Henry Davis, doing business as M. R. Davis 
and Bros., whose address is 1440 South Racine Avenue, Chicago, 
Illinois. At the time of the transaction involved in this proceeding, 
respondent was licensed under the act. 


3. On or about June 12, 1953, in the course of interstate com- 
merce, complainant, by an oral contract, sold to respondent two 
carloads of onions, namely car PFE 7840 containing 600 50-pound 
bags of medium size U. S. No. 1, Best Bet Brand onions at $1.20 
per bag, f.o.b., and car PFE 73855 containing 500 50-pound bags 
of medium size and 100 50-pound bags of jumbo size, U. S. No. 1, 
Best Bet Brand onions, at $1.20 and $.90 per bag, f.o.b., respec- 
tively. The terms of sale were “f.o.b. shipping point acceptance” 
and the onions were represented as yellow onions from the Stock- 
ton, California district. 


4. On or about June 16, 1953, car PFE 7840 arrived at Chi- 
cago, Illinois. Upon inspection, respondent found the car to con- 
tain Grano or Babosa onions from the Bakersfield, California 
district, rather than Stockton yellow onions. Respondent imme- 
diately notified complainant by telegram that the onions were 
not Stockton onions as represented, and that complainant would 
be held responsible for all loss or damage sustained as the result 
of this breach of contract. 


5. On or about June 17, 1953, respondent resold the onions in 
car PFE 7840 to Schwartz Brothers at Detroit, Michigan, for 
the net amount of $719.38. 


6. On or about June 18, 1953, car PFE 73855 arrived at 
Chicago, Illinois. Upon inspection, respondent found the car to 
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contain Grano onions from the Bakersfield, California district, 
rather than Stockton yellow onions. Respondent immediately noti- 
fied complainant that the onions were not Stockton onions as 
represented and that they would be resold for complainant’s 
account. 


7. On or about June 20, 1953, respondent shipped car PFE 
73855 to Volpe & Son—Kemelhar at Cleveland, Ohio, for sale on 
consignment. This disposition was made after respondent endeav- 
ored unsuccessfully to make a favorable sale of the carload at 
Chicago, Illinois. The net amount of $541.24 was returned to 
respondent by the consignment seller and respondent paid a 
freight-due bill on the shipment in the amount of $34.33, which 
reduced the net proceeds of the resale to $506.91. 


8. Respondent has not paid complainant any part of the pur- 
chase price of the onions involved in this proceeding. 


9. Formal complaint was filed on September 18, 1953, which 
was within 9 months after the accrual of the alleged cause of 
action. 


CONCLUSIONS 


The principal controversy in this case is whether or not com- 
plainant represented the onions as coming from the Stockton 
district of California. Complainant denies that any such repre- 
sentation was made, and in support of this denial calls attention 
to a telegraphic confirmation of the sale which was sent to 
respondent on June 12, 1953, immediately after the oral contract 
was made by telephone. The telegram reads as follows: 

“M. R. DAVIS AND BRO. 1440 S RACINE AVENUE. 
CHICAGO ILL. PER PHONE DIVERTED YOU PFE 7840 
SHIPPED CALIFORNIA 10TH CONTAINING 600 ME- 
DIUM ONIONS USONE BESTBET BRAND BASIS $1.20 
FOB ALSO PFE 73855 SHIPPED CALIFORNIA 11TH 
CONTAINING 500 MEDIUMS YELLOWS USONE $1.20 
FOB 100 JUMBOS USONE 90 CENTS FOB BESTBET 
BRAND FOB SHIPPING POINT ACCEPTANCE. 


THOMAS J. HOLT Co.” 


Complainant points out that respondent received this confirma- 
tion and never objected thereto. Thus the terms of the confirma- 
tion should be binding on respondent. 
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It should be noted, however, that the above quoted confirmation 
makes no mention of variety or shipping district of the onions. It 
merely describes the first carload as medium onions shipped from 
California. Part of the onions in the second carload are described 
as “Yellows,” but no further description as to variety or shipping 
district is made, Thus there is nothing about this confirmation 
which could be construed as binding on respondent with respect 
to color, variety or shipping district of the onions. 

The evidence adduced by respondent that the onions were repre- 
sented as “Stockton yellow onions,” on the other hand, is con- 
vincing. Immediately after respondent received the telegraphic 
confirmation quoted above, he dispatched an air mail letter dated 
June 12, 1953, to complainant, which reads as follows: 


“Thomas J. Holt Co., 
208 Walnut Street, 
Philadelphia, Pa. 


Dear Tom: 
PFE 7840 shipped tenth Stockton 
PFE 73855 shipped 11th Stockton 


Your wire received today confirming the two above cars of 
Stockton medium yellows, usone, which we purchased from 
you over the phone. 

Upon receipt of this letter if you have any more Stockton 
yellows mediums, please advise, maybe can use additional 
car or two. 

We can also use some Arizona mediums providing the price 
is right both Granos and Bermudas. 

Yours truly, 


M. R. Davis & Bros. 
Per Jack Davis” 


Further indication that the onions were sold as Stockton yellows 
is apparent from the fact that immediately after purchasing the 
two carloads from complainant, respondent resold the onions to 
Abe Horwitz as medium yellow onions at $1.40 per bag, f.o.b. 
Stockton. The 100 bags of jumbo onions in car PFE 73855 were 
sold to Horwitz as jumbo yellow onions at $.90 per bag, f.o.b. 
Stockton. When the two shipments arrived, Horwitz inspected 
them and immediately complained to respondent that the onions 
were not Stockton yellow onions as sold and that therefore they 


were rejected. 
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Respondent’s witnesses, who have had many years’ experience 
in the onion business, testified that there are a number of varieties 
of onions produced in the State of California, and that an onion 
described merely as a “California medium onion” or a “‘California 
medium yellow onion,” as these were in the confirmation of sale, 
would give no indication of the specific variety of onion contem- 
plated. The undisputed testimony in this case is to the effect that 
there is a distinction between a Grano or Babosa onion produced 
in the Bakersfield district of California and a Stockton yellow 
onion produced in the Stockton district. The Stockton onions come 
into the market at or near the end of the shipping season for 
Grano or Babosa onions from the Bakersfield district. In some 
seasons at least, this may result in the Stockton onions coming 
into the market at a time when the Bakersfield onions are apt to 
be showing decay and general poor condition associated with 
late season shipments. As a consequence, it is a matter of some 
significance to an onion dealer whether he is purchasing Bakers- 
field onions or Stockton onions, and it is unreasonable to believe 
that a purchaser would contract for two carloads of onions with- 
out having reached some understanding with the seller with 
respect to the variety and shipping district of the onions being 
purchased. 

It is concluded that the onions involved in the contract in this 
case were represented as yellow onions from the Stockton district 
of California, and that the onions furnished did not comply with 
this representation in that they were shipped from Edison, Cali- 
fornia, which is in the Bakersfield shipping district. 


The acceptance of the goods by the buyer does not discharge 
the seller from liability in damages for breach of any promise 
or warranty in the contract of sale, provided notice is given the 
seller of the breach of contract or warranty complained of within 
a reasonable time. Section 49, Uniform Sales Act, effective in both 
California and Illinois. Respondent notified complainant by tele- 
gram immediately upon receipt of each of the two carloads that 
the onions therein failed to meet contract specifications and that 
complainant would be held responsible for all loss or damage 
sustained. 

Here the measure of damages for complainant’s breach of 
warranty, which rule we have often stated, is the difference 
between the value of the produce actually delivered at the time 
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of delivery to the buyer, and the value the produce would have 
had at that time if it had met contract specifications. Simon Siegel 
Co. v. McBride Prod. Co., 12 A.D. 483, 438. The burden of proof 
as to both values is upon the buyer, respondent in this case. C. & 
S. Produce Company v. L. N. Coxe, 8 A.D. 615. 


With respect to the first shipment, car PFE 7840, respondent’s 
evidence is insufficient to show what the value of the onions would 
have been delivered at Chicago, had they met contract require- 
ments. There is no published official market news report for 
onions of the kind here involved for that market on that date. 
Accordingly, respondent’s claim for damages as to this shipment 
must fail. Even accepting the contract price plus freight as 
indicative of the value that onions meeting contract requirements 
would have had upon delivery in Chicago, we then find that such 
value, compared with the value of the goods actually delivered 
(as evidenced by respondent’s resale proceeds), shows a difference 
of only 62¢. 

With respect to the second shipment, car PFE 73855, respond- 
ent again has failed to establish satisfactorily the value of onions 
meeting contract requirements at Chicago on the date of delivery. 


The published Departmental market news report for June 18, 
1953, of which we take official notice, contains the following 
information : 


“CHICAGO ONION MARKET: 

(Sacked 50’s US 1 and gen. good qual unless otherwise 
stated) Supplies mod. Dem. slow. MKT DULL TO SLI. 
WEAKER. Carlot track sales: * * * CALIF Stockton Dist. 
Yellow Semi Globe 3” lgr. 3 at $1.55. LCL Track sales: 
CALIF Grano type 3” lIgr. 1 at $1.75. STREET SALES: 
* * * CALIF Grano type 3” Igr. $1.85-2.25, mostly around 
$2.00.” 


Five hundred bags of the onions delivered in car PFE 73855 were 
sold as mediums and appear to have measured mostly 24%4 to 3” 
in diameter. The remaining 100 bags were sold as jumbos, and 
measured mostly 314 to 414” in diameter. No sales are reported 
for medium size onions of the kind here involved on the Chicago 
market for June 18, 1953. Admittedly, the results of a comparison 
of those onion prices which are reported is inconclusive so far as 
the mediums are concerned. However, a comparison of the re- 
ported sales of onions 3” and larger of the different types (mak- 
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ing allowance for the differences between carlot, less than carlot, 
and street sales) indicates that California Grano onions [which 
were the type here delivered] were sold on that date at a com- 
parable, if not more favorable, price than the Stockton Yellows. 
In other words, it appears from the applicable market news report 
that the jumbo onions actually delivered by complainant were no 
less valuable than they would have been had they met contract 
requirements. We hold that respondent has failed to sustain the 
burden of proof upon it and, accordingly, that its claim for 
damages as to the shipment in car PFE 73855 must fail. 


Respondent claims as an additional element of damages his 
loss of profit in the resale of the onions to Abe Horwitz, which 
resale was lost due to complainant’s failure to deliver the variety 
of onions contracted for. In order to recover special damages 
based upon the loss of profit of a resale, it must be shown that 
such damages were within the contemplation of the parties and 
requires proof that the seller entered into the contract in contro- 
versy with knowledge of the terms of the contract of resale. Since 
the contract with Horwitz was not entered into until after the 
purchase from complainant had been completed, such resale could 
not have been within the contemplation of the parties and dam- 


ages for loss of profits may not be recovered. Simon Siegel Co. v. 
George F. Brooks, 10 A.D. 224. 


It is concluded that respondent is liable to complainant for the 
invoice value of the two carloads of onions, or $1,410.00, This sum 
should be diminished by the sum of $296.04 which complainant 
admits is owing respondent in connection with another unrelated 
transaction between the parties. Accordingly, reparation should 
be awarded complainant in the sum of $1,113.96, plus interest, 
and the facts and circumstances of this case should be published. 

The counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant as reparation the sum of $1,113.96, plus interest 
at the rate of 5 percent per annum from July 1, 1953, until paid. 

The counterclaim is dismissed. 

Copies of this order shall be served on the parties and the facts 
and circumstances of this case as herein reported shall be 
published. 
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(No. 4101) 


CLAUDE BARLEY, INC. v. GRIFFIN PRODUCE COMPANY. PACA 
Docket No. 6346. Decided November 3, 1954. 


Failure to Pay Balance of Purchase Price of Tomatoes 
and Cucumbers—Default 


Where complainant sold and delivered tomatoes and cucumbers to respond- 
ent, and respondent accepted the produce but made only part payment 
and failed to file an answer to the complaint, held, respondent’s failure 
to file an answer constitutes an admission of the facts alleged and a 
waiver of oral hearing, and respondent’s failure to pay the full purchase 
price is a violation of section 2 of the act, and reparation should be 
awarded to complainant in the amount of the balance of the purchase 
price. 

Mr. John J. Nedza, of Wauchula, Florida, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930,.as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Department on February 
5, 1954. A formal complaint was filed on July 7, 1954. Complain- 
ant seeks an award of reparation in the amount of the alleged 
unpaid balance of the purchase price of tomatoes and cucumbers 
sold and delivered to respondent in December 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on September 17, 1954. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on September 18, 1954. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer to the complaint should 
be filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Claude Barley, Inc., is a corporation, whose 
post office address is Wauchula, Florida. 
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2. Respondent is an individual, Fred D. Griffin, doing busi- 
ness as Griffin Produce Company, whose address is P. O. Box 
415, Columbia, South Carolina. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. In the course of interstate commerce and by oral contract, 
complainant on December 3, 1953, sold to respondent the follow- 
ing vegetables, at the prices indicated, f.o.b. shipping point: 

170 crates cucumbers at $1.75 $ 297.50 


30 crates cucumbers at 1.30 89.00 
826 crates tomatoes 1,902.00 


Total $2,238.50 


4. Tomatoes and cucumbers meeting the specifications of the 
foregoing contract of sale were shipped by truck from loading 
point in the State of Florida, in interstate commerce, to respon- 
dent at Columbia, South Carolina. Respondent accepted the toma- 
toes and cucumbers and made no complaint with respect thereto. 

5. The purchase price of the 200 crates of cucumbers and 326 
crates of tomatoes is $2,238.50, of which only $350.00 has been 
paid, leaving due and owning by respondent to complainant the 
sum of $1,888.50. 


6. The formal complaint was filed on July 7, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price of the 200 crates of cucumbers and 826 
crates of tomatoes is in violation of Section 2 of the Act. Com- 
plainant should be awarded reparation in the amount of $1,888.50, 
with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,888.50, with 
interest thereon at the rate of 5 percent per annum from Janu- 
ary 1, 1954, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 4102) 


BURNAND & COMPANY v. HOUSTON PRODUCE SERVICE. PACA 
Docket No. 6350. Decided November 15, 1954. 


Failure to Pay Purchase Price of Tomatoes—Default 


Where complainant sold and delivered lettuce to respondent, and respondent 
accepted the lettuce but made no payment and failed to file an answer 
to the complaint, held, respondent’s failure to file an answer constitutes 
an admission of the facts alleged and a waiver of oral hearing, and 
respondent’s failure to pay the purchase price is in violation of section 
2 of the act, for which reparation should be awarded to complainant. 


Burnand & Company, of Nogales, Arizona, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 1, 1954. A formal com- 
plaint was filed on June 28, 1954. Complainant seeks an award 


of reparation in the amount of the purchase price of three car- 
loads of tomatoes sold and delivered to respondent in March 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on September 28, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on September 27, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not 
filed an answer. The issuance of an order is, therefore, authorized 
without further proceedings. 


FINDINGS OF FACT 
1. Complainant is an individual, Alphonse A. Burnand, Jr., 
doing business as Burnand & Company, whose post office address 
is Trust Building, Nogales, Arizona. 


2. Respondent is an individual, Thelma Petro (Mrs. Sam 
Petro), doing business as Houston Produce Service, whose post 
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office address is 601 Preston Avenue, Houston, Texas. At the 
time of the transactions involved herein, respondent was licensed 
under the Act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent three carloads of tomatoes on the 
dates and terms indicated. 


Date Quantity Unit Price Extension Total 


March 28, 1954 650 lugs tomatoes $1.75 f.o.b. $1,137.50 
plus crossing 32.50 
plus duty 450.45 
plus entry fee 3.50 


$1,623.95 
March 26, 1954 650 lugs tomatoes $1.60 f.o.b. $1,040.00 
plus crossing 
plus duty 
plus entry fee 


$1,526.45 


March 28, 1954 780 lugs tomatoes $1.50 f.o.b. 
plus crossing 
plus duty 
plus entry fee 


$1,756.99 


Total $4,907.39 


4. Three carloads of tomatoes meeting the specifications of 
the foregoing contracts of sale were shipped from Nogales, Ari- 
zona, in interstate commerce, to respondent at Houston, Texas, 
in cars PFE 66967, PFE 73047 and PFE 43510. Upon arrival at 
destination, respondent accepted the three carloads of tomatoes 
and made no complaint with respect thereto. 


5. The total agreed purchase price of the three carloads of 
tomatoes is $4,907.39, no part of which has been paid by respon- 
dent to complainant. 


6. The formal complaint was filed on June 28, 1954, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the Rules of 
Practice (7 CFR 47.8(c)). 
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Respondent’s failure to pay promptly to complainant the 
agreed purchase price of the three carloads of tomatoes is in 
violation of Section 2 of the Act. Complainant should be awarded 
reparation in the amount of $4,907.39, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $4,907.39, with 
interest thereon at the rate of 5 percent per annum from April 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4103) 


CHARLES P. SWEENEY Co., INC. v. D. L. PlAzzA COMPANY. PACA 
Docket No. 5885. Decided November 15, 1954. 


Dismissal of Petition for Reconsideration 


Where the prior order is supported by the evidence and the law applicable 
thereto, the petition for reconsideration is dismissed. 


Time of Filing Petition—Service of Order 


The rules of practice provide that a petition for reconsideration of an order 
shall be filed within ten days after date of service of order, and the 
term service of order means the date it was actually received by the 
party. 


D. L, Piazza Company, of Minneapolis, Minnesota, respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on February 24, 1954 (13 A.D. 161) awarding 
reparation to complainant against respondent in the amount of 
$819.08, with interest. The amount of reparation represents the 
deficit sustained by complainant in the handling of a carload of 
tomatoes for respondent on a consignment basis. Copies of this 
order were served upon complainant and respondent on Febru- 
ary 26, 1954. On March 8, 1954, respondent filed a petition for 
reconsideration of the order. A copy of the petition was served 
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upon counsel for complainant on June 1, 1954, and an answer to 
the petition was filed on behalf of complainant on June 7, 1954. 
In the order of February 24, 1954, it was concluded that the 
tomatoes were consigned to complainant with the understanding 
that complainant do the best possible under complete authority 
to handle the tomatoes for respondent and that the action by 
complainant was reasonable and proper under the circumstances. 
In the petition for reconsideration respondent urges in substance 
that the Secretary erred in holding that complainant’s handling 
of the shipment was reasonable and proper. Respondent states 
that the record fails to disclose that complainant put forth any 
effort to sell the tomatoes on an unconditional basis and that 
complainant’s handling of the tomatoes after they were returned 
by the purchaser was not in conformity with the best practice 
or in respondent’s best interest. Respondent also reasserts its 
contention that the communications received from complainant 
contained misleading statements and vital facts were suppressed. 
Complainant states in its answer to the petition that (1) respon- 
dent’s petition was not filed within 10 days after service of the 
order and (2) respondent has failed to point out any facts which 
were not considered in the issuance of the prior order or the 
erroneous application of a rule of law to the facts adduced. 


First, we will consider complainant’s contention that the peti- 
tion was not timely filed. Section 47.24(a) of the rules of prac- 
tice (7 CFR 47.24(a)) provides that a petition for reconsidera- 
tion of the order shall be filed within 10 days after the date of 
service of the order and that the filing of such a petition shall 
automatically operate to set aside the order pending final action 
on the petition. Service of the order means the date it was actu- 
ally received by the party, not the date it was mailed by the 
Department, which appears to be complainant’s contention. The 
order of the Judicial Officer dated February 24, 1954, was served 
upon respondent on February 26, 1954, as shown by the regis- 
tered receipt card signed by P. Sharborno for respondent. The 
petition was filed on March 8, 1954, the tenth day after service 
of the order. Since the petition was timely filed, it automatically 
operated to set aside the order. 


With respect to the merits of this proceeding, respondent’s 
principal contention, as it was in the prior proceeding, is that 
complainant had no authority to sell the tomatoes to F. Geraci & 
Co. with a guarantee that they would ripen properly, because it 
is the custom or usage to sell tomatoes while on track at desti- 
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nation solely on the basis of buyer’s inspection. At the oral hear- 
ing, one witness testified on behalf of respondent that this was 
the usage nationally and another testified that this was the usage 
at the Boston Market Terminal. Opposed to this testimony sev- 
eral witnesses testified for complainant that it was customary 
at the Boston Market Terminal to sell green tomatoes with a 
guarantee that they would ripen properly. In view of this con- 
flicting testimony, we are unable to conclude that respondent has 
proven the existence of the custom contended for. 


With respect to the handling of the tomatoes by complainant 
following their return by F. Geraci & Co., respondent states in 
its petition: 

“In a city the size of Boston it is difficult to suppose that 
the shipment could not have been resold locally to much 
better advantage than by reloading and trucking the toma- 
toes to New York yet the latter alternative is exactly what 
Mr. Sweeney suggested and at this distance we were simply 
at the mercy of his judgment.” 


At the oral hearing Charles P. Sweeney testified that on Fri- 
day, June 13, the day following the return of the tomatoes, he 
endeavored to sell the tomatoes but received no satisfactory offers 
and that on Monday, June 16, the best offer he received was $1 
per lug and he sold 25 lugs at this price. On June 16 he advised 
respondent by teletype as follows: “I think only thing to do is 
put this car on a trailer for N. Y. where it has no history and 
mite get away with it as these peddlers bidding seventy-five cents 
here for this car.”’ Respondent acquiesced in this suggestion. 


No evidence was submitted by respondent at the hearing to 
show that complainant’s suggestion for the subsequent handling 
of the shipment was not made in good faith or that the tomatoes 
could have been sold at a higher price at Boston than in New 
York City. In the absence of such evidence respondent’s conten- 
tion is considered to be without merit. 


Upon reconsideration it is concluded that the prior order is 
supported by the evidence and the law applicable thereto. Accord- 
ingly, respondent’s petition is hereby dismissed. 


The reparation awarded to complainant in the order of Febru- 
ary 24, 1954, shall be paid within 30 days from the date of this 
order. This order shall be published. Copies hereof shall be served 
upon the parties. 
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(No. 4104) 


MORRIS PORTNOY COMPANY v. TAR HEEL PRODUCE. PACA Docket 
No. 6349. Decided November 15. 1954. 


Failure to Pay Purchase Price of Fruits and Vegetables— 
Default 


Headnotes in 13 A.D. 1072, applicable here. 


Morris Portnoy Company, of Jacksonville, Florida, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 15, 1954. A formal com- 
plaint was filed on September 8, 1954. Complainant seeks an 
award of reparation in the amount of the purchase price of two 
lots of fruit and vegetables sold and delivered to respondent in 
April 1954. 

A copy of the report of investigation made by the Department 
was served upon complainant on September 24, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on the same date. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer to the complaint should 
be filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
| an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Morris Portnoy, doing busi- 
ness as Morris Portnoy Company, whose post office address is 
Jacksonville Produce Market, Jacksonville 4, Florida. 


2. Respondent is an individual, Charlie Boyd Jordan, doing 
business as Tar Heel Produce, whose post office address is Route 
No. 3, Albemarle, North Carolina. At the time of the transac- 
tions involved herein, respondent was licensed under the Act. 
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3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent two lots of fruit and vegetables 
on the dates and terms indicated: 


Produce Unit Price Extension Total 
April 18, 1954— 
1 ton cabbage $20.00 f.0.b. $20.00 
3 cr G4 celery 2.00 f.o.b. 6.00 
1 cr P38 celery f.o.b. 1.75 
1 cr pineapples f.0.b. 2.85 
1 bu cucumbers f.0.b. 8.85 
14 sks potatoes ~ 1.75 f.0.b. 24.50 
5 H. squash 1.75 f.o.b. 8.75 
5 H. peas 2.25 f.o.b. 11.25 


April 28, 1954— 
10 H. squash 1.00 f.o.b. 
5 bu cucumbers 2.50 f.o.b. 
2 cr pineapples 2.85 f.o.b. 
2 bu peppers 3.00 f.o.b. 


34.20 
Less D&A 8.75 


Balance $25.45 $104.40 


4. Two lots of fruit and vegetables meeting the specifications 
of the foregoing contracts of sale were shipped by truck from 
Jacksonville, Florida, in interstate commerce, to respondent at 
Albemarle, North Carolina. Respondent accepted the two lots of 
fruit and vegetables and made no complaint with respect thereto. 


5. The total purchase price of the two lots of fruit and vege- 
tables is $104.40, no part of which has been paid by respondent 
to complainant. 


6. The formal complaint was filed on September 8, 1954, 
which is within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the 
agreed purchase price of the two lots of fruit and vegetables is 
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in violation of Section 2 of the Act. Complainant should be 
awarded reparation in the amount of $104.40, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $104.40, with 
interest thereon at the rate of 5 percent per annum from May 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4105) 


THOMAS CAITO SONS, INC. v. CHRISTY BRos., INC. PACA Docket 
No. 5904. Decided November 15, 1954. 


Dismissal of Petition for Reconsideration and in the 
Alternative, Rehearing 


Where the previous order is supported by evidence of record and the applic- 
able principles of law, the petition for reconsideration is dismissed, and 
the petition, in the alternative, for rehearing is dismissed as no good 
reason is given why the evidence now sought to be presented was not 
adduced at the hearing. 


Mr. Robert H. Sanders, of Los Angeles, California, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 
AND DENYING REHEARING 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on August 24, 1954, awarding reparation to 
complainant against respondent. A copy of the order was served 
by registered mail upon respondent on August 28, 1954. By letter 
dated August 31, 1954, counsel for respondent requested an exten- 
sion of time to and including September 22, 1954, within which 
to file a Petition for Reconsideration. This request was granted 
by order dated September 9, 1954, and the proceeding was stayed 
pending the issuance of a further order herein. On September 22, 
1954, respondent filed its Petition for Reconsideration and, in the 
alternative, for Rehearing. 








PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 13 A.D. 1093 


1094 












Respondent’s petition alleges the following errors in our order 
of August 24, 1954: (1) Failure to find that the payment of the 
$4,500 deposit was expressly required to be air mailed on Satur- 
day, June 21, 1952, as a condition precedent to the contract of 
sale; (2) failure to find that time was of the essence as to pay- 
ment of the deposit; and (3) our conclusion that there was no 
evidence to support respondent’s contention that the contract was 
conditioned upon particular potatoes which respondent had pur- 
chased grading U. S. No. 1 is contrary to the record. 


With respect to the first allegation of error, there is recited 
in our order of August 24, 1954, the primary testimony upon 
which we based our conclusion as to whether complainant’s check 
for the deposit was mailed within the required time. An important 
inference to be drawn from such testimony arises from the undis- 
puted facts showing the time at which the check was drawn by 
complainant and mailed by the broker. It should be recalled that 
all the negotiations herein were being carried on through the 
broker. Certainly, had the agreement required the mailing of a 
deposit on Saturday, June 21, 1954, the broker would have known 
such fact. Furthermore, it would seem highly improbable that 
the broker, if such had ‘been the understanding, would have 
advised respondent to wait until Monday, June 23, 1954, to issue 
its check. Here it was easily within the realm of possibility for 
the broker to mail the check to respondent on June 21, and it 
seems odd to us that he would not have done so if this had been 
a contract requirement, especially since complainant offered to 
give to the broker the check on that date. In our view, the pre- 
ponderance of the evidence shows that the parties understood 
and agreed that complainant would issue its check for the deposit 
on Monday, June 23, 1954. 

We disagree with respondent’s second allegation of error. How- 
ever, the question whether time was of the essence is not decisive 
of the issue in any event since, as we have found, the deposit 
check was issued and mailed on the day required. 

With respect to the third allegation of error, it is stated in the 
Petition for Reconsideration, that Christy testified at the hearing 
(upon the recollection of counsel) to the effect that the contract 
was conditioned upon the potatoes purchased by respondent grad- 
ing U. S. No. 1. We fail to find such testimony in the record. The 
only evidence we find from which so much as an inference could 
be drawn that Christy testified as is stated in the petition, is 
Christy’s statement that on Monday after inspecting the field of 
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potatoes, he told Maloy over the telephone that there was “no 
deal” because the potatoes would not grade U. S. No. 1 (Tr., p. 
21). We think this evidence is insufficient, however, to warrant 
a change in our previous conclusion with respect to the issue. 

In our opinion, the order of August 24, 1954, is supported by 
the evidence of record and by applicable principles of law. Accord- 
ingly, respondent’s Petition for Reconsideration is hereby dis- 
missed. 

Respondent’s petition is in the alternative for rehearing in the 
event his Petition for Reconsideration is dismissed. In our view, 
the Petition for Rehearing does not set forth good reason why the 
evidence now sought to be presented was not adduced at the 
hearing. Accordingly, respondent’s Petition for Rehearing is 
hereby denied. 

The reparation awarded in the order of August 24, 1954, shall 
be paid within 30 days from the date of this order. 

This order shall be published and copies shall be served upon 
the parties. 


(No. 4106) 


B. E. DAY PACKING COMPANY v. ACME PRODUCE COMPANY. PACA 
Docket No. 6355. Decided November 16, 1954. 


Failure to Pay Purchase Price of Lettuce—Default 
Headnotes in 13 A.D. 1086, applicable here. 


B. E. Day Packing Company, of Salinas, California, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on August 30, 1954. Complainant 
alleges that in January 1954, it sold and delivered to respondent 
a carload of lettuce, but that respondent has failed to pay any 
part of the purchase price. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
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ent on October 2, 1954. A copy of the report of investigation was 
served upon complainant on September 29, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with Section 
47.8(c) of the Rules of Practice, failure to file an answer would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint. Notwithstanding such notice, respondent 
has not filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 

1. Complainant is an individual, Bennett Earl Day, trading as 
B. E. Day Packing Company, whose address is P. O. Box 1462, 
Salinas, California. 

2. Respondent is an individual, George H. Baucom, Jr., trad- 
ing as Acme Produce Company, whose address is P. O. Box 651, 
Fayetteville, North Carolina. At the time of the transaction com- 
plained of herein, respondent was licensed under the Act. 


3. On or about January 27, 1954, in the course of interstate 
commerce and by contract negotiated through a broker, com- 
plainant sold to respondent 540 cartons of U. S. No. 1 lettuce, 
2 dozen size, at $1.25 per carton, plus 15 cents per carton for 
vacuum cooling, plus $5.00 for papering the car, or for a total 
price of $761.00, f.o.b. California shipping point. 

4. On or about January 27, 1954, lettuce conforming to the 
terms of the contract was shipped in car PFE 3575 from El 
Centro, California, in interstate commerce, to respondent at Fay- 
etteville, North Carolina. Upon arrival at destination, respondent 
accepted the lettuce and made no complaint with respect thereto. 

5. Although requested to do so, respondent has failed and 
refused to pay the agreed purchase price of $761.00, or any part 
thereof. 

6. The formal complaint was filed on August 30, 1954, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 
Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the Rules of Practice 
(7 CFR 47.8(c)). 
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Respondent’s failure to make payment promptly to complainant 
for the lettuce in question is in violation of Section 2 of the Act. 
Complainant should be awarded reparation in the amount of 
$761.00, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $761.00, with 
interest thereon at the rate of 5 percent per annum from February 
1, 1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4107) 


AMERICAN NATIONAL Foops, INC. v. ACME PRODUCE COMPANY. 
PACA Docket No. 6354. Decided November 23, 1954. 


Failure to Pay Balance of Purchase Price of Produce— 
Default 


Where complainant sold and delivered celery, lettuce and potatoes to 
respondent, and respondent accepted the produce but made only part 
payment and failed to file an answer to the complaint, held, respondent’s 
failure to file an answer constitutes an admission of the alleged facts, 
and respondent’s failure to pay the full purchase price is a violation of 
section 2 of the act, and reparation should be awarded to complainant 
in the amount of the balance due. 


Mr. Harry S. Dunmire, of Pittsburgh, Pennsylvania, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A formal complaint was filed on August 18, 1954. Complainant 
seeks an award of reparation in the amount of the unpaid balance 
of the purchase price of produce sold and delivered to respondent 
in January 1954. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on October 2, 1954. A copy of the report of investigation was 
served upon complainant’s attorney on September 27, 1954. 
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At the time of the service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, American National Foods, Inc., is a Delaware 
corporation with offices in various cities, including an office at 
1116-1117 Oliver Building, Pittsburgh, Pennsylvania. 


2. Respondent is an individual, George H. Baucom, Jr., trad- 
ing as Acme Produce Company, whose address is P. O. Box 651, 
Fayetteville, North Carolina. At the time of the transaction com- 
plained of herein, respondent was licensed under the Act. 


3. On or about January 11, 1954, in the course of interstate 
commerce and by contract negotiated through a broker, complain- 
ant sold to respondent the following lot of produce on the terms 
indicated : 

50 Crates U.S. #1 Pascal celery, 3s @ $2.25 f.o.b. $ 112.50 
Plus precooling @  .11 5.50 

150 Crates 85% or better U.S. #1 Lettuce, 4s @ 6.00 f.o.b. 900.00 
150—50 lb. bags “B” size Bliss potatoes 1.50 f.o.b. 225.00 
50—50 Ib. bags U.S. #2 Bliss potatoes 1.00 f.o.b. 50.00 
25 Crates U.S. #1 Pascal celery, 4s 1.50 f.o.b. 37.50 
Plus precooling kh 2.75 


Total $1,333.25 


4. Produce conforming to the terms of the contract was 
shipped by motor truck from loading point in the State of Florida, 
in interstate commerce, to respondent at Fayetteville, North Caro- 
lina. Respondent accepted the produce and made no complaint 
with respect thereto. 

5. The total purchase price of the produce is $1,333.25, of 
which respondent has paid only $1,000.00, leaving due and owing 
to complainant from respondent the sum of $333.25. 


6. The formal complaint was filed on August 18, 1954, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged in the complaint, as 
provided in the Rules of Practice (7 CFR 47.8(c) ). 

The evidence in the report of investigation discloses an admis- 
sion of liability by respondent to complainant in the full amount 
sought as reparation. 

Respondent’s failure to make full payment promptly to com- 
plainant for the produce delivered to and accepted by respondent 
is in violation of Section 2 of the Act. Complainant should be 
awarded reparation in the amount of $333.25, with interest, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $333.25, with inter- 
est thereon at the rate of 5 percent per annum from February 1, 
1954, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 4108) 


T & L PRODUCE COMPANY v. B & B Propuce. PACA Docket No. 
6358. Decided November 23, 1954. 


Failure to Pay Purchase Price of Produce—Default 
Headnotes in 18 A.D. 1072, applicable here. 


T & L Produce Co., of San Antonio, Texas, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 21, 1954. A formal com- 
plaint was filed on September 15, 1954. Complainant seeks an 
award of reparation in the amount of the purchase price of one 
lot of vegetables sold and delivered to respondent in May 1954. 
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A copy of the report of investigation made by the Department 
was served upon complainant on October 2, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on October 4, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
Section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of Cam E. Tillman 
and Jack Levin, doing business as T & L Produce Company, whose 
post office address is 1500 S. Zaramora Street, San Antonio, Texas. 


2. Respondent is an individual, Rufus G. Brijalba, doing busi- 
ness as B & B Produce, whose address is P. O. Box 763, Ysleta, 
Texas. At the time of the transaction involved herein, respondent 
was licensed under the Act.. 


3. In the course of interstate commerce, and by oral contract, 
complainant on May 8, 1954, having previously received the pro- 
duce from shipping points in Florida and Louisiana, sold to 
respondent the following vegetables on the terms indicated: 

44 hprs. Anaheim (peppers) $3.50 f.o.b. $154.00 
25 hprs. Yellow Hots (peppers) 8.50 f.o.b. 87.50 
50 hprs. B. V. Beans 3.10 f.0.b. 155.00 
10 hprs. Wax Hots (peppers) 3.50 f.o.b. 35.00 
9 hprs. Anaheims (peppers) 8.75 f.0.b. 33.75 
2 hprs. B. V. Beans 3.25 f.o.b. 6.50 
2 hprs. Cho, Peppers 4.00 f.o.b. 8.00 
1 hpr. Cucumbers 3.00 


143 Total $482.75 


4. One hundred and forty-three hampers of peppers, beans 
and cucumbers meeting the specifications of the foregoing con- 
tract of sale were delivered to and accepted by respondent without 
complaint. Respondent tendered to complainant a check in the 
amount of $482.75 in payment for the vegetables, which check 
was returned marked “N.S.F.” by the bank upon which it was 
drawn. 





GERRARD COMPANY v. C & N FARMS 1101 
Cite as 13 A.D. 1101 


5. The total purchase price of the 143 hampers of peppers, 
beans and cucumbers is $482.75, no part of which has been paid 
to complainant by respondent. 


6. The formal complaint was filed on September 15, 1954, 
which was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase price of the 143 hampers of peppers, beans and cucum- 
bers is in violation of Section 2 of the Act. Complainant should 
be awarded reparation in the amount of $482.75 with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $482.75, with inter- 


est thereon at the rate of 5 percent per annum from June 1, 1954, 
until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 4109) 


THE S. A. GERRARD COMPANY v. C & N Farms. PACA Docket 
No. 6120. Decided November 26, 1954. 


Failure to Pay Deficit on Consignment—Consignor’s 
Liability for Deficit—Right against Third Party No 
Defense 


Where respondent consigned a carload of celery to complainant to be sold for 
respondent’s account, respondent is indebted to complainant for the 
deficit sustained in disposing of the produce, and any controversy be- 
tween respondent and a third party as to the condition of the celery 
has no bearing on respondent’s obligation. Respondent’s failure to pay 
the deficit is in violation of section 2 of the act for which complainant 
should be awarded reparation. 
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Right against Third Party No Defense 
Respondent’s right of action against a third party is no defense against 
complainant, there being no privity between. complainant and the third 
party. 
The S. A. Gerrard Company, of Cincinnati, Ohio, complainant, pro se. Mr. 


Daniel M. Feeley, of San Jose, California, for respondent. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a eé seq.). 
It is alleged in the formal complaint, filed on June 2, 1953, that 
on or about August 3, 1950, respondent placed with complainant 
a carload of California Pascal celery to be sold for respondent’s 
account; that complainant sold the celery for the best prices 
obtainable; and that after deducting for freight, icing, demur- 
rage, and other expenses, complainant suffered a loss of $292.91; 
and that complainant rendered an accounting to respondent re- 
questing reimbursement for the loss sustained, but that respon- 
dent has failed and refused to pay the loss. 

A copy of the report of investigation made by the Department 
was served upon complainant on July 3, 1953. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on October 26, 1953. Respondent filed 
an answer to the complaint on November 23, 1958, denying gen- 
erally the allegations of the complaint. 

Since the amount involved is under $500, the issues were sub- 
mitted under the shortened method of procedure provided for in 
the Rules of Practice. Complainant requested that the complaint 
and papers filed in connection therewith be considered as its 
Opening Statement of Facts. Respondent did not file an answer- 
ing statement. 


FINDINGS OF FACT 


1. Complainant, The S. A. Gerrard Company, is a corpora- 
tion, whose address is 203 Traction Building, Cincinnati 2, Ohio. 


2. Respondent is a partnership, composed of William McCoy 
Callahan and Kazuto Nose, doing business as C & N Farms, 
whose address is P. O. Box 91, Irvington, California. At the time 
of the transaction complained of herein, respondent was licensed 
under the Act. 
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3. On or about August 3, 1950, in the course of interstate 
commerce, respondent through a broker located at Chicago, IIli- 
nois, consigned to complainant 434 crates of Pascal celery con- 
tained in car PFE 92976, to be sold for the account of respondent. 


4. Complainant sold the celery for the best prices obtainable 
at Cincinnati, for a total amount of $573.00. After deducting for 
freight, icing, demurrage, and other expenses, complainant in- 
curred a deficit in the amount of $292.91. 


5. On or about August 22, 1950, complainant rendered an 
account sales to respondent covering the disposition of the celery 
in car PFE 92976, showing the deficit of $292.91 and requesting 
payment of the loss sustained. Respondent has not paid complain- 
ant the deficit or any part thereof. 


6. An informal complaint was filed on May 3, 1951, which 
was within 9 months from the time the cause of action herein 
alleged accrued. 


CONCLUSIONS 


Although respondent’s answer to the complaint denies the alle- 
gations of the complaint, the evidence fails to disclose any dis- 
pute between the parties in connection with the transaction in 
question. As a matter of fact, there is attached to the complaint 
as Exhibit 8 an undated letter addressed to complainant by re- 
spondent which contains the statement, “You may rest assured 
that as soon as I can I will take care of this account.” 


It appears from a letter addressed to the Department by re- 
spondent under date of May 17, 1951, being Exhibit 2 attached 
to the report of investigation, that respondent contends it suf- 
fered a loss of about $71,000, including the loss involved in this 
controversy, due to the fact that all of its celery was washed in 
“tainted water” supplied to respondent by the Western Pacific 
Railroad Company. Respondent stated that there was then pend- 
ing in the Santa Clara County Court a suit against the railroad 
company involving the alleged loss. It appears to be respondent’s 
position that its indebtedness to complainant cannot or will not 
be settled until the outcome of respondent’s suit against the 
Western Pacific Railroad Company is determined. 

Respondent’s obligation to complainant for the deficit sus- 
tained in disposing of the carload of lettuce for respondent’s 
account has no connection with the controversy between respon- 
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dent and the Western Pacific Railroad Company. It is concluded 
that respondent’s failure to pay promptly to complainant the 
deficit of $292.91 is in violation of Section 2 of the Act. Com- 
plainant should be awarded reparation in that amount, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $292.91, with inter- 
est thereon at the rate of 5 percent per annum from September 
1, 1950, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 4110) 


QUALITY POTATO Co. v. COONEY & KORSHAK. PACA Docket No. 
5966. Decided November 30, 1954. 


Oral Testimony in Variance to Contract of Purchase 
and Sale 


Where parties signed a written contract of purchase and sale of potatoes 
but respondent contends that the potatoes were to be limited to those 
grown in a specified acreage, held, respondent should have so provided 
in the contract and, not having done so, he is bound by the terms of the 
contract as written and cannot interpose provisions not appearing 
therein. 


Effect of Acceptance of Commodity—Contract of Purchase 
and Sale 


The acceptance of goods by a buyer does not discharge the seller from 
liability in damages for breach of any promise or warranty in the 
contract of sale, provided notice is given the seller of the breach of 
contract or warranty complained of within a reasonable time. 


Purpose of Damages 

The purpose of determining damages is to place the injured party in as near 
a position as possible to that which he would have occupied if no breach 
has occurred. 

Special Damages Based on Loss of Profit 

In order to recover special damages based upon the loss of profit of a resale, 
it must be shown that such damages were within the contemplation of 
the parties, 
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Damages Based on Delayed Shipment 


In a case of delayed shipment, damages can best be met by awarding damages 
in an amount equal to the difference between the market value of the 
goods as of the date of actual delivery and the market value thereof on 
the date delivery should have been made. 

Mr. H. Haskell Lurie, of Chicago, Illinois, for complainant. Mr. Lester E. 
Slosburg, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The informal complaint was filed October 24, 1952, and the for- 
mal complaint was filed December 22, 1952. It is alleged that by a 
contract in writing, respondent agreed to sell to complainant 25 
carloads of U. S. No. 1, Size A, Russet potatoes at $3.50 per 
hundredweight, f.o.b. Moses Lake, Washington district, shipment 
to start approximately August 11, 1952, or whenever potatoes 
are ready, at the rate of two carloads per day until completion 
of the contract. Complainant alleges further that respondent 
failed to ship two carloads of potatoes per day on August 11, 
1952, and thereafter, as required by the contract, even though 
potatoes of the quality contracted for were available for ship- 
ment from the Moses Lake, Washington district, at that time; 
that as of August 25, 1952, by which date all deliveries under the 
contract should have been completed, respondent had delivered 
only six out of the 25 carloads contracted for; that respondent, 
in disregard of the terms of the contract, delivered the remainder 
of the 25 carloads of potatoes at his convenience, the shipments 
not being completed until September 15, 1952; and that com- 
plainant accepted and paid for the potatoes under protest. Com- 
plainant seeks to recover damages for alleged loss of profits in 
the amount of $7,173.41. Complainant also makes several alter- 
native claims for damages in other amounts based on different 
theories of computation. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served upon respondent 
by registered mail on March 6, 1953, and on the same date com- 
plainant was served with a copy of the report of investigation. 
A supplemental report of investigation was served upon the 
parties on December 23, 1953. 
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Respondent’s answer was filed on April 3, 1953. It is alleged 
that the language in the written contract specifying that ship- 
ment was “to start approximately August 11, 1952, or whenever 
potatoes are ready” arose out of previous conversation between 
complainant and respondent, wherein complainant was advised 
that the potatoes were to come from a specified acreage of grow- 
ing potatoes near Moses Lake, Washington, which respondent had 
contracted to buy from the growers; that the potatoes from this 
acreage were not ready for shipment because of immaturity until 
August 22, 1952, and that respondent shipped potatoes to com- 
plainant thereafter as soon as they were mature enough to ship. 
Respondent alleges further that complainant accepted and paid 
for the shipments of potatoes and at no time requested cancella- 
tion of the contract. 


Oral hearing was held at Chicago, Illinois, on November 20, 
1953, January 21, 22, 26, February 10 and 24, 1954. Both parties 
were represented by counsel. Mike Restivo, Howard Huizinga 
and Philip Petacque testified for complainant and T. S. Korshak, 
Herbert E. Frick, Zonda Lewis and R. E. Lewis testified for 
respondent. The depositions of R. E. Lewis, Howard Noel and 
A. W. Cordell also are a part of the evidence on behalf of respon- 
dent. Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Mike Restivo 
and Gus Malleris, doing business as Quality Potato Company, 
whose address is 57 South Water Market, Chicago, Illinois. 


2. Respondent is an individual, T. S. Korshak, doing business 
as Cooney and Korshak, whose address is 216 South Water 
Market, Chicago, Illinois. At the time of the transaction involved 
in this proceeding, respondent was licensed under the Act. 


8. On or about July 30, 1952, in the course of interstate com- 
merce, complainant and respondent entered into a written con- 
tract wherein respondent agreed to sell and complainant agreed 
to buy 25 carloads of Russet potatoes, 360 100-pound bags per 
car, grade U. S. No. 1, Size A, from the Moses Lake, Washing- 
ton district, at $3.50 per hundredweight, f.o.b. The written con- 
tract which is signed by Mike Restivo for complainant and by 
T. S. Korshak for respondent contains the following provision: 
“shipment to start approximately August 11, 1952, or whenever 
potatoes are ready, two cars per day till completion of contract.” 
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4. Shipments were made by respondent under the contract in 
accordance with the following schedule: 


Car No. 
ART 24234 
ART 31917 
MDT 9275 
ART 24668 
NWX 2603 
SFRD 131438 
URTX 387406 
URTX 37407 
BAR 6724 
WFEX 60226 
WRX 9484 


Date of Shipment 
August 22, 1952 
August 22, 1952 
August 23, 1952 
August 23, 1952 
August 25, 1952 
August 25, 1952 
August 26, 1952 
August 26, 1952 
August 27, 1952 
September 4, 1952 
September 5, 1952 


Car No. 
URTX 8209 
ART 19271 
ART 22061 
ART 24122 
ART 19209 
URTX 37927 
URTX 371388 
ART 22225 
ART 22712 
URTX 37368 
WFEX 49629 
URTX 37578 


Date of Shipment 


September 8, 
September 8, 
September 9, 
September 10, 
September 10, 
September 11, 
September 11, 
September 11, 
September 11, 
September 12, 
September 15, 
September 15, 


1952 
1952 
1952 
1952 
1952 
1952 
1952 
1952 
1952 
1952 
1952 
1952 


ART 21846 September 8, 1952 
WFEX 68498 September 8, 1952 


The above listed 25 carloads arrived at Chicago, Illinois, on or 
about the sixth day after shipment, which is the normal transit 
time between Moses Lake, Washington, and Chicago, Illinois. All 
of the shipments were of the quantity, grade and quality speci- 
fied in the contract of sale and all were accepted and paid for by 
complainant at the contract price. However, all shipments after 


August 25, 1952, were received under protest with respect to the 
late date of shipment. 


5. Between August 11 and August 21, 1952, all truck and rail 
shipments of U. S. No. 1, Size A, Russet potatoes from the Moses 
Lake, Washington district, computed to the nearest carlot quan- 
tity of 360 100-pound sacks, were as follows: 

Date Carlots Date Carlots 
August 11 25 August 16 6 
August 12 19 August 18 23 
August 13 12 August 19 26 
August 14 9 August 20 31 
August 15 8 August 21 22 


6. The difference between the market value of the 25 car- 
loads of potatoes on the dates they would have arrived in Chicago 
if shipped at the rate of two carloads per day (excluding Sun- 
days) beginning on August 11, 1952, and the market value on 
the dates of actual arrival was $3,240. Complainant recovered 
$278.70 from the carrier for delay in transit of car URTX 8209. 
The difference between these figures, $2,961.30, represents the 
damage sustained by complainant, no part of which has been paid. 
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7. Formal complaint was filed on December 22, 1952, which 
was within nine months after the accrual of the alleged cause 
of action. 


CONCLUSIONS 


The basic issue in this proceeding is whether respondent made 
timely delivery of the carloads of potatoes under the terms of 
the contract. After preliminary negotiations between the parties, 
the contract was reduced to writing and was signed by both 
parties. The terms of the written contract which give rise to the 
controversy here are those relating to the source of the potatoes 
and to the time of shipment, which are as follows: 

“Shipment from: Moses Lake, Washington District.” 

“Time of Shipment: Shipment to start approximately August 
11th, 1952, or whenever potatoes are ready, two 
cars per day till completion of contract.” 


Complainant contends that this is a complete and integrated 
contract, specific and unequivocal in its terms and not subject 
to variance by reference to any independent agreement not cov- 
ering the parties involved therein, and that any testimony tend- 
ing to vary the terms of the written contract is inadmissible. 
Complainant contends that the above quoted language of the 
contract provides that the potatoes were to be shipped from the 
Moses Lake, Washington district, and shipments were to start on 
August 11, 1952, or whenever potatoes from the Moses Lake 
district were ready for shipment. Complainant argues that the 
alleged failure of the potatoes on a certain tract of land in the 
Moses Lake, Washington district, to mature by August 11, 1952, 
did not excuse or relieve respondent from making delivery in 
accordance with the terms of the contract, in the absence of 
evidence that potatoes of the kind and quality contracted for 
were not available in the Moses Lake, Washington district, in 
general on that date. 

Respondent argues, on the other hand, that the words “‘approx- 
imately” and “whenever potatoes are ready” in the above quoted 
language are sufficiently indefinite and intangible in their mean- 
ing that extraneous evidence of contemporary agreements and 
conversations between the parties leading up to the consumma- 
tion of the written contract are admissible and should be con- 
sidered in arriving at the true intention of the parties. Respon- 
dent offered evidence to prove that the contract was entered into 
with the understanding that complainant had contracted to pur- 
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chase 125 acres of growing potatoes in the Moses Lake, Wash- 
ington district, and that the words “whenever potatoes are 
ready” in the contract were understood by both parties to mean 
whenever the potatoes from these 125 acres of growing potatoes 
were mature enough to ship. Respondent offered further evidence 
to show that potatoes from the said tract were in fact shipped to 
complainant as soon as they were mature enough to meet the 
maturity regulations imposed by the State of Washington on all 
potatoes emanating from that State. Respondent argues, there- 
for, the deliveries were made within the time contemplated in the 
contract. 

The written contract in this case was precise, detailed and 
complete in every respect. It omitted no detail with respect to 
quantity, specifications, price, terms of sale, type of transporta- 
tion, place, date and time of shipment, or any other of the terms 
usual to this type of sale. On its face, it is clear that it was 
intended to be a complete expression of the agreement entered 
into between the parties. Accordingly, it should be interpreted 
without reference to extraneous evidence, if it is possible to do so. 

The written contract signed by the parties in this case was 
prepared by respondent. If he had intended that his responsi- 
bility for shipment of potatoes be limited to those potatoes which 
would be produced on a specified acreage in the Moses Lake, 
Washington district, which he had previously purchased, he could 
have provided for this in the contract. Not having done so, he 
is bound by the terms of the contract as written and cannot 
interpose provisions not appearing therein. Wm. A. Huizinga & 
Son v. Quality Potato Company, 12 A.D. 1415. 

The terms of the contract with respect to shipping district and 
time of shipment which are quoted above are clear and unam- 
biguous. They provide that the potatoes shall be shipped from the 
Moses Lake, Washington district, and that shipment is to start 
approximately August 11, 1952, or whenever potatoes are ready, 
at the rate of two carloads per day. In the context of the written 
contract, the words “whenever potatoes are ready” can only have 
reference to the potatoes mentioned therein, namely, U. S. No. 1, 
Size A, potatoes from the Moses Lake, Washington district. If 
potatoes from that district were ready for shipment on the speci- 
fied date, respondent was obligated by the contract to ship them. 

The supplemental report of investigation in this proceeding 
consists of a record of all U. S. No. 1, Size A, Russet potatoes 
shipped from the Moses Lake, Washington district, on each day 
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during the period of August 11 through September 15, 1952 
(Finding of Fact No. 5). It gives ample support to complainant’s 
contention that potatoes of the variety, grade, quality and quan- 
tity specified in the contract were available, or, to express it 
otherwise, were “ready” for shipment from the Moses Lake, 
Washington district, on the dates specified for shipment in the 
contract. If shipments had been made as required by the con- 
tract at the rate of two carloads per day starting with August 
11, 1952, excluding Sundays as days of shipment, all of the pota- 
toes should have been shipped by August 25, 1952. Accordingly, 
all shipments made by respondent were late and in violation of 
the terms of the written contract and section 2 of the act, and it 
is so concluded. 


Respondent next contends that by accepting the late ship- 
ments, complainant is estopped to assert a claim for damages 
for failure to deliver or ship the potatoes within the time re- 
quired by the contract. The evidence is unrefuted, however, that 
complainant made repeated objections to respondent on August 
15, 1952, and thereafter until all of the potatoes were shipped, 
for respondent’s failure to ship the potatoes in the time required 
by the contract. Moreover, it is established that complainant 
received all shipments made after August 25, 1952, under pro- 
test and with respondent’s verbal assurance that complainant 
would suffer no loss as the result of the late shipments, It should 
be noted, furthermore, that on September 25, 1952, complainant’s 
attorney served written notice on respondent that damages would 
be claimed on account of respondent’s breach of contract. This 
written demand was served within three days after the last of 
the 25 carloads was delivered to complainant at Chicago. 


The acceptance of goods by a buyer does not discharge the 
seller from liability in damages for breach of any promise or 
warranty in the contract of sale, provided notice is given the 
seller of the breach of contract or warranty complained of within 
a reasonable time. This principal of law is a part of the Uniform 
Sales Act which has been adopted by the State of Illinois and is 
binding upon the parties in this proceeding. Illinois Revised 
Statutes, Chapter 12114, Section 49. Complainant notified respon- 
dent of the breach of contract complained of both orally and in 
writing. There can be no doubt that such notice was ample and 
timely. It is concluded, therefore, that complainant did not waive 
his right to damages for breach of contract by reason of having 
accepted the late delivery of the potatoes. 
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The measure of damages in this proceeding was the subject of 
extensive testimony and a variety of theories for the assessment 
of damages have been suggested by complainant. Among other 
things, complainant claims damages for loss of profits alleged to 
have been sustained as the result of respondent’s delay in ship- 
ment of the potatoes. Evidence was introduced to show that after 
entering into the contract with respondent for the 25 carloads 
of potatoes, complainant sold his interest in the contract to a 
third party at a profit of $3,600. When respondent failed to make 
timely delivery, complainant was forced to buy back the contract 
from the third party for an additional $900. Thus complainant 
claims to have been damaged in the amount of $4,500 and seeks 
recovery of this amount herein. 


In order to recover special damages based upon the loss of 
profit of a resale, it must be shown that such damages are within 
the contemplation of the parties. This, in turn, requires proof 
that the seller entered into the contract in controversy with 
knowledge of the terms of the contract of resale and with know- 
edge that a replacement purchase to fulfill the resale contract 
could not be made in the event of a breach. The resale in this 
case was not negotiated by complainant until after the purchase 


from respondent was completed. Respondent could not have 
known of the terms of the resale contract or of the situation as 
to replacement purchases. Not having been within the contempla- 
tion of the parties, damages for loss of profits may not be recov- 
ered. Simon Siegel Co. v. George F. Brooks, 10 A.D. 224. 


The several other theories for the computation of damages 
proposed by complainant will not be discussed here since they are 
not in keeping with nor supported by the established rules of law 
governing the assessment of damages. Basically, the purpose 
behind any rule governing the fixing of damage is to place the 
injured party in as near a position as possible to that which he 
would have occupied if no breach had occurred. Worcester Fruit 
Co., Inc. v. H. N. Singer, 6 A.D. 29. This general rule can best 
be met in a case of delayed shipment by awarding damages in an 
amount equal to the difference between the market value of the 
goods as of the date of actual delivery and the market value 
thereof the date delivery should have been made. Richard 
v. American Union Bank, 253 N.Y. 166, 170 N.E. 533 (1930) ; 5 
Williston, Contracts (1937) § 1390; 45 HLR 1421. Since all of 
the potatoes here were shipped to and accepted by complainant 
at Chicago, it seems proper to use the market values at Chicago 
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in computing damages rather than those at shipping point. See: 
West Coast Kalsomine Co. v. Lund, 230 Fed. 855 (N.D. Calif. 
1915); Redlands Orange Growers Association v. Gorman, 161 
Mo. 208, 61 S.W. 821 (1901); Dawson Produce Co. v. Sprowl 
Fruit Company, PACA Docket No. 1097, S. 682. 


The following tabulations set forth (1) the market value of 
the 25 carloads of potatoes (360 100-pound sacks to the car) on 
the dates delivery at Chicago would have been made if they 
had been shipped on the dates specified in the contract, and (2) 
the market value on the dates of actual delivery at Chicago. The 
market value for a particular day is the average of the Chicago 
carlot market quotations for Washington Russets, U. S. No. 1 
grade, Size A, contained in the report issued by the Department 
for that day. Where shipments were made or to be made on 
Sunday, the quotations are those for the next business day. 


TABLE 1 
Market Value Market Value on 
Contract Normal Arrival on Normal Arrival Normal Arrival 
Shipping Date Date at Chicago Date (per cwt.) Date (per car) 
Aug. 11 Aug. 17 $6.45 $2,322 
Aug. 11 Aug. 17 6.45 2,322 
Aug. 12 Aug. 18 6.45 2,322 
Aug. 12 Aug. 18 6.45 2,322 
Aug. 13 Aug. 19 6.20 2,232 
Aug. 13 Aug. 19 6.20 2,232 
Aug. 14 Aug. 20 6.00 2,160 
Aug. 14 Aug. 20 6.00 2,160 
Aug. 15 Aug. 21 5.80 2,088 
Aug. 15 Aug. 21 5.80 2,088 
Aug. 16 Aug. 22 5.95 2,142 
Aug. 16 Aug. 22 5.95 2,142 
Aug. 18 Aug. 24 6.00 2,160 
Aug. 18 Aug. 24 6.00 2,160 
Aug. 19 Aug. 25 6.00 2,160 
Aug. 19 Aug. 25 6.00 2,160 
Aug. 20 Aug. 26 6.05 2,178 
Aug. 20 Aug. 26 6.05 2,178 
Aug. 21 Aug. 27 6.05 2,178 
Aug. 21 Aug. 27 6.05 2,178 
Aug. 22 Aug. 28 6.20 2,232 
Aug. 22 Aug. 28 6.20 2,232 
Aug. 23 Aug. 29 6.10 2,196 
Aug. 23 Aug. 29 6.10 2,196 
Aug. 25 Aug. 31 6.05 2,178 





Total $54,918 
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TABLE 2 
Market Value on Market Value on 
Actual Date Date of Actual Arrival Actual Arrival 
of Shipment Arrival Chicago Date (percwt.) Date (per car) 
Aug. 22 Aug. 28 $6.20 $2,232 
Aug. 22 Aug. 28 6.20 2,232 
Aug. 23 Aug. 29 6.10 2,196 
Aug. 23 Aug. 29 6.10 2,196 
Aug. 25 Aug. 31 6.05 2,178 
Aug. 25 Aug, 31 6.05 2,178 
Aug. 26 Sept. 1 6.05 2,178 
Aug. 26 Sept. 1 6.05 2,178 
Aug. 27 Sept. 2 6.05 2,178 
Sept. 4 Sept. 10 6.25 2,250 
Sept. 5 Sept. 11 6.25 2,250 
Sept. 8 Sept. 14 6.00 2,160 
Sept. 8 Sept. 14 6.00 2,160 
Sept. 8 Sept. 14 6.00 2,160 
Sept. 8 Sept. 14 6.00 2,160 
Sept. 9 Sept. 15 6.00 2,160 
Sept. 10 Sept. 16 5.70 2,052 
Sept. 10 Sept. 16 5.70 2,052 
Sept. 11 Sept. 17 5.10 1,836 
Sept. 11 Sept. 17 5.10 1,836 
Sept. 11 Sept. 17 5.10 1,836 
Sept. 11 Sept. 17 5.10 1,836 
Sept. 12 Sept. 18 5.10 1,836 
Sept. 15 Sept. 21 4.65 1,674 
Sept. 15 Sept. 21 4.65 1,674 





Total $51,678 

The total of $54,918 in Table No. 1 less the total of $51,678 in 
Table No. 2, or $3,240, represents the loss sustained by complain- 
ant from the delay in delivery. Complainant filed a claim with the 
carrier for delay in arrival of car URTX 8209 and recovered 
$278.70. Complainant concedes that respondent is entitled to 
credit for this amount. Deducting $278.70 from $3,240, leaves 
$2,961.80, as the total damage sustained by complainant. Repa- 
ration should be awarded to complainant against respondent in 
the amount of $2,961.30, with interest, and the facts should be 
published. 

ORDER 

Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,961.30, with interest there- 
on at the rate of 5 percent per annum from October 1, 1952, 
until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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STAY ORDER—PENDING ISSUANCE OF ANOTHER ORDER 
(No. 4111) 


Thomas J. Holt Company v. M. R. Davis and Bros. PACA 
Docket No. 6000. Decided November 23, 1954. Mr. Alexander 
Golbus, of Golbus & Golbus, of Chicago, Illinois, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer. 


VACATION OF STAY ORDER 


(No. 4112) 


The C. M. Kopp Company v. Hall-Haas & Vessey, Ltd. PACA 
Docket No. 6266. Decided November 16, 1954. Vaughan and Brad- 
lin, of Los Angeles, California, for respondent. Decision by 
Thomas J. Flavin, Judicial Officer. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 


(No. 4113) 


PACA Docket No. 6221. Decided November 30, 1954. L. Gillarde 
Sons Company, of Chicago, Illinois, for complainant. Golbus & 
Golbus, of Chicago, Illinois, for respondent. Miss Lenore H. Lang- 
ford, Presiding Officer. Decision by Thomas J. Flavin, Judicial 
Officer. 


DISMISSALS—SETTLEMENT BETWEEN PARTIES 


(No. 4114) 


PACA Docket No. 6258. Decided November 1, 1954. Mr. Walter 
R. Jones, Jr., of Rockingham, North Carolina, for complainant. 
Respondent pro se. Mr. Champe T. Broaddus, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 
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(No. 4115) 


PACA Docket No. 6192. Decided November 2, 1954. Mr. Wil- 
liam A. Steckel, of Slatington, Pennsylvania, for complainant. 
Mr. Joseph Benisch, of New York, New York, for respondent. 
Mr. James A. O’Donnell, Presiding Officer. Decision by Thomas J. 
Flavin, Judicial Officer. 


(No. 4116) 


PACA Docket No. 6275. Decided November 3, 1954. Complain- 
ant pro se. Respondent pro se. Mr. Frederick W. Woodley, Pre- 
siding Officer. Decision by Thomas J. Flavin, Judicial Officer. 


(No. 4117) 


PACA Docket No. 6325. Decided November 16, 1954. Mr. Earl 
G. Strohl, of Phoenix, Arizona, for complainant. Miss Lenore H. 
Langford, Presiding Officer. Decision by Thomas J. Flavin, Judi- 
cial Officer. 





